Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 98-2894 PO




)

DARRELL L. SMITH,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on October 15, 1998, seeking this Commission’s determination that the peace officer certificate of Darrell L. Smith is subject to discipline for attacking a former girlfriend.  This Commission convened a hearing on the complaint on September 29, 1999.  Assistant Attorney General Wade Thomas represented the Director.  Though notified of the time and place of the hearing, neither Smith nor anyone representing him appeared.  Our reporter filed the transcript on September 29, 1999.  

Findings of Fact

1. Darrell L. Smith holds peace officer Certificate No. ###-##-####.  That certificate is, and was at all relevant times, current.  At all relevant times, Smith was employed by the Hannibal, Missouri, police department.  

2. From late October 1997 to January 1998, Smith dated Angela Marie Jackson, then aged 18 years.  

3. In January 1998, Jackson informed Smith that she no longer wished to continue their relationship.  On a night later that month, Smith went to Jackson’s apartment.  Jackson asked him to leave more than once, and Smith became angrier at each request.  

4. While Jackson sat on a couch, Smith struck her, from behind, on the back of the head.  He then threw her about the room.  Smith made the following threats:

(a) to blow up Jackson’s car, 

(b) to burn down the house of Jackson’s aunt, 

(c) to have Jackson beaten, and

(d) to break the neck of each of Jackson’s friends.

Smith only left when Jackson promised to discuss the issue with him the next day.  

5. Jackson did not call Smith the next day.  Instead, she telephoned her aunt as soon as Smith was gone.  Jackson and her aunt immediately reported Smith’s actions to the Hannibal police. 

Conclusions of Law


We have jurisdiction to hear the Director’s petition.  Section 621.045.2, RSMo Supp. 1998.
  The Director has the burden of proving that Smith has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 

(Mo. App., E.D. 1989).  


The Director cites section 590.135.2(6), which allows discipline for “[g]ross misconduct indicating inability to function as a peace officer.”  Misconduct means “the willful doing of an 

act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” raises this above the level of ordinary misconduct and indicates that either an especially egregious mental state or harm is required.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 585 (10th ed. 1993).  


Striking someone and threatening her, her family, and her friends constitutes gross misconduct indicating an inability to function as a peace officer.  

Summary


We conclude that Smith is subject to discipline under section 590.135.2(6).  


SO ORDERED on October 12, 1999.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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