Before the

Administrative Hearing Commission

State of Missouri

RONALD D. SMITH, 
)


)



Petitioner,
)




)


vs.

)
No. 11-0076 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We dismiss Ronald L. Smith’s complaint because it was not timely filed as to tax years 2003-2006, and premature as to tax years 2002 and 2007.  

Procedure


On January 16, 2011, Smith filed a complaint appealing the Director of Revenue’s (“the Director”) final decision assessing his Missouri income tax, interest, and additions for 2002, 2003, 2004, 2005, 2006, and 2007.  On January 26, 2011, the Director filed an answer and a motion to dismiss the complaint.  Smith responded by letter dated February 14, 2011.
Findings of Fact


1.  At various dates,
 the Director mailed final decisions to Smith in the form of notices of deficiency assessing Missouri income tax, interest, and additions for 2003, 2004, 2005, and 2006.  The Director concluded that Smith was liable for deficiencies of:

· $2,317.00 in Missouri income tax and $295.44 in additions for 2003, plus interest; (notice dated August 30, 2006)

· $1,983.00 in Missouri income tax and $674.73 in additions for 2004, plus interest; (notice dated September 22, 2010)
· $2,157.00 in Missouri income tax and $609.06 in additions for 2005, plus interest; (notice dated September 22, 2010) 
· $2,031.00 in Missouri income tax and $425.46 in additions for 2006, plus interest. (notice dated September 22, 2010)

2.  All four notices were addressed to “Ronald D. Smith, PO Box 78451, St. Louis, MO 63178-8451.”


3.  On January 16, 2011, we received Smith’s appeal.    

4.  Smith’s appeal shows his name and address as stated in Finding 2.

5.  January 16, 2011, is more than 30 days after either August 30, 2006, or September 22, 2010.  

6.  The Director had not, as of January 26, 2011, mailed decisions to Smith regarding tax years 2002 and 2007.

Conclusions of Law


Section 621.050.1
 provides that we have jurisdiction to hear a complaint appealing the Director’s decision if the complaint is filed “within thirty days after the decision of the director is placed in the United States mail[.]”  

Section 621.205 provides:  

For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or 
certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.  
Smith’s response to the Director’s motion to dismiss states: 
In the matters concerning notices (# 10195413199, # 10195413201, # 10195413205 and others for any other years) the notices were mailed and then returned to the state (Per the states enclose) They were then re-mailed with a new time period which was met in order to file with your commission. Please see previous letter dated December 31, 2010.
The notices provided to us by the Director are dated as shown in the findings of fact above and are all addressed to Smith’s address as shown on his December 31, 2010, letter, which we also treat as his complaint.  Therefore, the only evidence before us demonstrates that the Director’s notices were sent to Smith’s proper address well before 30 days before he filed his complaint with us.  We have no jurisdiction to hear an appeal filed out of time.
  Neither the Director nor this Commission may change the law.
  

As to his 2002 and 2007 taxes, Smith’s appeal is premature, as the Director has not issued a final decision.  Until such a decision is issued, Smith should contact the Department of Revenue with regard to those taxes.


We grant the Director’s motion and dismiss the complaint.


SO ORDERED on February 25, 2011.


_________________________________


NIMROD T. CHAPEL, JR.


Commissioner
�The dates of the notices of deficiency are shown for each year in the list below.


	�Statutory references are to RSMo 2000.  


	�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).


	�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


	�Regulation 1 CSR 15-3.436(1)(A).
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