Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No.  10-0957 PO



)

HARLAN T. SMITH,

)




)



Respondent.
)

DECISION

The Director of the Department of Public Safety (“the Director”) has cause to discipline Harlan T. Smith because he committed a criminal offense.
Procedure


On May 27, 2010, the Director filed a complaint to establish cause to discipline Smith’s peace officer license.  We served Smith by certified mail with our notice of complaint/notice of hearing and a copy of the complaint.  Smith did not respond to the complaint.  On October 25, 2010, we held a hearing.  Assistant Attorney General Daryl Hylton appeared for the Director.  Smith did not appear.  The matter became ready for our decision on October 27, 2010, the date the transcript was filed.
  
The Director cites the request for admissions that was served on Smith on July 29, 2010.  Smith did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is 
required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se. 
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.
Findings of Fact


1.
Smith holds a peace officer license that was current and active on October 4, 2008.

2.
On October 4, 2008, Smith placed his hands around the neck of his spouse and applied pressure.


3.
When Smith placed his hands around his spouse’s neck, he (a) purposefully placed her in apprehension of immediate physical injury; (b) attempted to cause physical injury to her; and (c) recklessly caused physical injury to her.

4.
On or about January 9, 2009, Smith pled guilty in the Circuit Court of St. Louis County to Domestic Assault, Third Degree.
Conclusions of Law

We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving facts for which the law allows discipline.


Section 590.080.1(2) authorizes the Director to discipline any licensee who has “committed any criminal offense, whether or not a criminal charge has been filed[.]”  An offense 
is “any felony, misdemeanor, or infraction.”
  Section 565.074
 sets forth the crime of domestic assault, third degree:

1.  A person commits the crime of domestic assault in the third degree if the act involves a family or household member . . . and: 

(1) The person attempts to cause or recklessly causes physical injury to such family or household member; or 

*  *  *

 (3) The person purposely places such family or household member in apprehension of immediate physical injury by any means[.]

Section 565.074.2 provides that domestic assault, third degree, is a Class A misdemeanor.  Therefore, it is a “criminal offense” under § 590.080.1(2).  The Director proved that Smith committed the criminal offense of domestic assault, third degree, through the request for admissions served on Smith, which were deemed admitted by his failure to respond.  There is cause for discipline under § 590.080.1(2).  
Summary
There is cause to discipline Smith under § 590.080.1(2).

SO ORDERED on January 6, 2011.


________________________________



KAREN A. WINN


Commissioner
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