Before the

Administrative Hearing Commission

State of Missouri

JORDAN B. SMITH,
)



)



Petitioner,
)




)


vs.

)

No. 10-0921 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION

Jordan B. Smith is liable for a fee of $70 for filing his personal financial disclosure statement late.  

Procedure 


On May 11, 2010, the Missouri Ethics Commission (“Ethics”) assessed Smith a late fee of $70 for the untimely filing of a financial interest statement.  On May 24, 2010, Smith filed a complaint appealing that assessment.  We set the hearing for September 1, 2010.

On August 30, 2010, Smith made a verbal request to this Commission to hold the hearing in his appeal by telephone.  We granted the request and allowed him to appear by telephone at the hearing.

After the hearing, we allowed both parties until September 10, 2010, to submit additional exhibits, and until September 17, 2010, to file any objections to those exhibits.  Smith submitted Exhibit B, an e-mail addressed to Liz Zeigler at Ethics, and Exhibit C, a letter addressed to this 
Commission.  Ethics offered Exhibit 4, a letter to Smith from Julie Allen, Director, dated 
May 11, 2010, and Exhibit 5, a letter to Mary Jo Spino, county clerk of Jackson County from Julie Allen, dated April 28, 2010.  Neither party objected to any of these exhibits, and we admit them into the record.  The case became ready for our decision on September 28, 2010, when the reporter filed the transcript.  The following facts are undisputed.
Findings of Fact

1. On or about February 23, 2010,
 Smith filed for the office of County Executive for Jackson County.  He received a form titled “Notice to Candidate” that contains the following:
√  Candidate must* file a PFD/Financial Interest Statement because:
*   *   *
√  It is required pursuant to § 105.483 to § 105.492 RSMo.
* If Candidate is required to file, please inform them of the following deadlines/ penalties.
√ If you do not file a PFD/Financial Interest Statement by _4-13-10_, (enter date which is 14 days after filing closing date), you may be assessed a minimum $10 per day late fee for each day the report is late.
√ If your PFD/Financial Interest Statement isn’t filed by _4-20-10__, (enter date which is 21 days after filing closing date) you may be disqualified as a candidate and your name may be removed from the ballot.[
]
Smith signed an acknowledgement that he had received the “Notice to Candidate (written notice of a candidate’s obligation to file a PFD/Financial Interest Statement, including the consequences for failure to file on time.)”
2. The closing date for filing for the office of Jackson County Executive was      March 30, 2010.
  

3. On April 28, 2010, Ethics informed the county clerk of Jackson County that Smith and three other individuals were disqualified for failure to file a personal financial disclosure statement (“PFD”) by the 21st day after the last day of filing for the election.

4. Ethics does not assess further late fees after a candidate’s name is removed from the ballot.

5. Smith filed his PFD on May 3, 2010.

6. On May 11, 2010, Ethics informed Smith that he had incurred a $70 fee for failure to timely file his PFD as required by § 105.483.

Conclusions of Law

We have jurisdiction to hear the complaint.
  We must do whatever the law required Ethics to do.
  Ethics has the burden of proof.
  


Section 105.483 sets forth who must file a PFD:

Each of the following persons shall be required to file a financial interest statement:

*   *   *

(11) Each elected official, candidate for elective office . . . of each political subdivision with an annual operating budget in excess of one million dollars . . . 
Section 105.487 states:

The financial interest statements shall be filed at the following times, but no person is required to file more than one financial interest statement in any calendar year:

*   *   *


(1) Each candidate for elective office . . . shall file a financial interest statement no later than fourteen days after the close of filing at which the candidate seeks nomination or election[;]

*   *   *

(4) The deadline for filing any statement . . . shall be 5:00 p.m. of the last day designated for filing the statement. . . .  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.
Smith’s statement was due on April 13, 2010.  

A document is filed on the day the proper official receives it.
  Ethics did not receive the statement until May 3, 2010.  Section 105.963.3 sets forth the provision for assessing the late fee:

The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest statement with the commission a late filing fee of ten dollars for each day after such statement is due to the commission. . . .

(Emphasis added.)  Section 105.492.2 states:

If a candidate for office does not file a financial interest statement by the close of business on the twenty-first day after the last day for filing for election for which the person is a candidate, the commission shall notify the official who accepted such candidate’s declaration of candidacy that the candidate is disqualified.  Such election official shall remove the candidate’s name from the ballot.

Smith admits:

Now, I’m remembering there was probably/apparently brief verbal mention of my obligation “to file financial disclosure statement by such-and-such deadline” when I filed at the courthouse February 23, 2010, but I was encountering a lot of new information, sights and sounds, and I was mistakenly convinced that I would soon receive explanatory letters and reminders and so forth.  In reality, I have yet to receive any correspondence about anything from the Jackson County Election Commission or the Jackson County Clerk, and the first correspondence I received from the M.E.C. was received by me on Thursday April 22, 2010, nine days after the April 13, 2010 deadline, and two days after the deadline of April 20, 2010.

For these and other “good cause” reasons, I respectfully assert that I ought be assessed no financial penalty . . . I feel it would be completely inappropriate – unethical even – to penalize a “disabled and defamed” veteran of U.S. Civil Rights activism whose only income is a social security check in the amount of less than $700 per month.[
]
Although we understand that Smith feels he should have received additional information from either Jackson County or from Ethics, we find no law requiring Ethics to give notice of the obligation to file the statement.  This Commission has no authority to superintend either Ethics or Jackson County.
  And while Smith may have felt overwhelmed by new information, the statutes give neither us nor Ethics the discretion to waive the late filing fee for any reason.  Neither this Commission nor Ethics can change the law.
  

Smith’s final argument is that the section of the Missouri Revised Statutes under which Ethics disqualified him and imposed the late fee is unconstitutional:

I am suggesting/claiming that section of that Missouri Statute is illegal, not only according to the U.S. Bill of Rights injunctions against lack of due process and against cruel and unusual punishment and the 1965 U.S. Voting Rights Act’s injunction 
against state or local laws designed to bar and harass (i.e. “disqualify and defame”) newcomers, minorities and impoverished candidates or voters, but also according to the Missouri Constitution’s injunctions against cruel and unusual punishment, and the Missouri Revised Statute [§ 536.014] which states that any bureaucratic regulation which causes undue (or unintended) hardship if invoked, is null and void.[
]
However, we have no authority to declare a statute unconstitutional.
  The issue has been raised and may be argued before the courts if necessary.
  

Smith’s PFD was due on April 13, 2010, and was filed on May 3, 2010.  The first day a fine was due was April 14, 2010, the “day after such statement is due to the [Ethics]  commission,” and the last day was April 20, 2010, the date Smith was removed from the ballot.  This is a span of seven days.  Smith owes a late filing fee of $70.


SO ORDERED on December 21, 2010.


________________________________



KAREN A. WINN


Commissioner

�The “Notice to Candidate” with Smith’s signature is dated February 23, 2009, but we believe this is a clerical error.


�Resp. Ex. 1.


�We infer this from Respondent’s Exhibit 1, which states the filing deadline as 4/13/10 (the “date which is 14 days after filing closing date”).


	�Section 105.963.4, RSMo Supp. 2009.  Statutory references are to RSMo 2000, unless otherwise noted.   


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


	�Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).





	�Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).


�Pet. Ex. A.


�Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).


�Pet. Ex. C.


�State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69 (Mo. banc 1982).  


	�Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).
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