Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
)



)
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)




)


vs.

)

No. 08-1031 PO



)

KRISSA S. SMITH,

)




)



Respondent.
)

DECISION


Krissa S. Smith is not subject to discipline.  The Director of the Department of Public Safety (“the Director”) failed to prove that she committed the criminal offense of stealing.
Procedure


On May 22, 2008, the Director filed a complaint seeking to discipline Smith.  On June 2, 2008, we served Smith with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  On June 25, 2008, Smith filed an answer to the complaint.  On November 24, 2008, we held a hearing on the complaint.  Assistant Attorney General Christopher R. Fehr represented the Director.  Richard D. Crites, with the Law Firm of 
Richard D. Crites & Associates, represented Smith.  The matter became ready for our decision on February 23, 2009, the date the last brief was due.

Findings of Fact

1. Smith is licensed as a peace officer.  Her license is, and was at all relevant times,
  current and active.
2. Between July 2007 and February 2008, Smith was working for the Combined Ozarks Multi-Jurisdictional Enforcement Team (“COMET”).  COMET is an undercover drug task force with a seven-county radius.  The Greene County Sheriff’s Department was COMET’s host agency.
3. Smith was the administrative officer, evidence officer, and computer systems administrator for COMET.  She handled accounts receivable, ran errands, and fixed computers.  When she started, the officer in charge of COMET was Scott Britton.
4. COMET had a fleet of vehicles, and investigators were assigned their own vehicles.  There were no restrictions on the use of COMET vehicles.  COMET’s policy regarding vehicles states:

A. COMET vehicles are to be used for official business and duties only, unless the Officer In Charge or Field Supervisor has given prior approval.[
]
This policy was not strictly enforced.  There was no accounting as to the use of the vehicles other than the mileage at the beginning and end of the month.
5. Smith was not assigned a specific vehicle, but there were vehicles available for her to use when she was conducting COMET business.  The prior administrative officer had been issued a COMET vehicle, but this was cut due to funding issues.
6. Smith was issued a COMET gas credit card (“the COMET card”) for Conoco stations.  Smith was also issued an Office Depot charge card, a tax exempt Wal-Mart card, and an Advantage card.  She used these cards to purchase things for COMET.
7. Smith used her COMET card to put gas in her personal vehicle.  Smith believed that she had permission from Britton to do this to reimburse her because she used her personal vehicle for COMET business.
8. Smith used her personal vehicle for COMET business on many occasions.  She did not fill the 26-gallon tank of her personal vehicle with the COMET card, but added only 5 or 10 gallons depending on her estimates of how much she had used the vehicle for business.
9. There was no provision at COMET to reimburse Smith for using her personal vehicle while on COMET business.
10. Smith kept her COMET card with her, in her desk, or in a spare COMET vehicle.
11. Smith gave her COMET card to other officers for their use on COMET business.
12. In January of 2008, Britton left and TJ Stevens became the officer in charge.  Stevens questioned Smith’s use of the COMET card for her personal vehicle.  On February 28, 2008, Smith was fired from COMET for her personal use of the card.
13. Smith was replaced by her assistant, Liza Holesapple, who was given a COMET vehicle.

Conclusions of Law 


We have jurisdiction to hear this case.
  The Director has the burden of proving that Smith has committed an act for which the law allows discipline.
  The Director alleges that there is cause for discipline under § 590.080:
1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director argues that Smith committed the criminal offense of stealing in violation of § 570.030:
1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
The Director’s only evidence about the criminal offense consists of Smith’s own testimony.
  She admitted that she used the gas card to pay for gas for her personal vehicle, but testified that she believed that she had permission to do so.  Smith’s witness, Joy L. Jones, who worked with her at COMET as an executive director and a fiscal officer, testified that it was accepted procedure for Smith to use her COMET card to purchase gas for her personal vehicle.  Jones testified:

Q:  Do you have any question in your mind as to whether Krissa Smith had been given approval by Scott Britton to use that credit card from time to time to put has in her personal car?

A:  No.

Q:  Why do you say that?

A: Did I misunderstand your question?

Q: Why do you say that you don’t have any question about it?

A:  It was generally accepted operating procedures if you used your personal car you could use the COMET charge card for your personal use.

Q:  Was that common knowledge within COMET to your personal knowledge that she was using from time to time that credit card to put gas in her personal car?

A: I’m sure it was.[
]


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  We believe Smith and her witness.  The Director failed to prove that Smith committed the criminal offense of stealing.  There is no cause for discipline under § 590.080.1(2).
Summary

There is no cause to discipline Smith under § 590.080.1(2).

SO ORDERED on April 13, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�The Director’s affidavit offered to prove licensure states only that Smith is licensed, not that she was at the time of the conduct.  Smith admits in her answer that she was licensed at all relevant times.


�Ex. E.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�The Director also cites Regulation 11 CSR 75-13.090.  Because the Director offers no proof of any criminal conviction or guilty plea, we do not address whether this regulation can be used to prove cause for discipline under § 590.080.1(2).


�Tr. at 58-59.


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  
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