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DECISION


We deny the application of Michelle Smith to take the Missouri board examination for registration
 as a veterinary technician (“Missouri examination”) because she has not shown that she has the required education.    

Procedure


Smith filed her complaint on February 21, 2006.  On June 14, 2006, the parties submitted the case on stipulated facts and written argument.  We may decide this case without a hearing in favor of either party if the stipulated facts entitle such party to a favorable decision.
  Smith filed the last written argument on August 29, 2006.  
Findings of Fact

1. On November 30, 2000, Smith completed a class titled “Veterinarian Technology Radiation Safety,” which was required to obtain a degree in veterinary technology from Portland Community College in Oregon.  On June 15, 2001, Smith passed the Veterinary Technician National Examination (“VTNE”) with a score of 442.  The State of Oregon licensed Smith as a veterinary technician.  
2. On October 6, 2005, Smith filed her application with the Board.  The application sought a veterinary technician registration (“registration”) under the score transfer provisions.  Item 10 on the application states:  
Educational experience—An official transcript with the degree designation, date issued and the original school seal affixed must be submitted directly to this office from the institution which granted the degree.  

Name of institution from which you received your degree in veterinary technology

Smith answered Item 10 “N/A.”  Smith does not have a veterinary technician degree from a program accredited by the American Veterinary Medical Association (“AVMA”).    

3. By letter dated January 31, 2006, the Board denied the application.  

Conclusions of Law

We have jurisdiction to hear Smith’s complaint because she appeals the denial of her application to take the Missouri examination.
  The Missouri examination requirement appears at § 340.300.3:  
To qualify to be registered as a veterinary technician pursuant to this section, the application must show that the applicant: 

*   *   *


(4) Has passed an examination or examinations as prescribed by board rule.  The examination or examinations shall be designed to test the examinee’s knowledge of [specified subjects]. 
Shall and must mean the same thing:  a mandate.
  That language creates the Missouri examination requirement.  
To take the Missouri examination, Smith must prove her qualifications.
  Therefore, for Smith to prevail, the stipulated facts must establish her qualifications.
  For the Board to prevail, the stipulated facts must negate, or show that Smith will be unable to prove, one of those qualifications.
  The qualification at issue is set forth in the Board’s answer.
  

I.  The Issues
The Board’s answer cites the qualification at subdivision (3) of subsection 340.300.3, which requires Smith to show that she:  

Has successfully completed a college level course of study in veterinary technology in a school having a curriculum approved by the [B]oard or a[
] college level course in the care and treatment of animals which is accredited by the AVMA[.] 
That language provides a college-level educational requirement.  Smith argues that the educational qualification does not apply to an application under score transfer and, if it does, she meets that qualification.  We disagree with both arguments for the following reasons.  

II.  Score Transfer

Smith argues that the educational qualification is unnecessary under score transfer procedure.  We disagree because the statute that creates score transfer does not eliminate the educational qualification.  Score transfer appears at § 340.306, RSMo Supp. 2005, with the provisions for reciprocity:  
1.  The board may issue a certificate of registration to an applicant, without examination, if the applicant submits proof, satisfactory to the board, that the applicant: 
(1) Is currently registered in another [jurisdiction] having standards for admission substantially the same as the standards in Missouri, and that the standards were in effect at the time the applicant was first admitted to practice in the other [jurisdiction]; and 
(2) Has been employed and supervised by a licensed veterinarian for a period of at least five consecutive years preceding the applicant’s application to practice as a veterinary technician in Missouri. 
2.  If the applicant has not been licensed in another [jurisdiction] for five consecutive years, the board may determine that the applicant is eligible for licensure by grade score transfer [within certain time limits]. 

(Emphasis added.)  That language provides registration without examination on certain conditions.  

Those conditions operate as follows.  The examination requirement set forth in 
§ 340.300.3(4) may find a substitute in the reciprocity provisions of § 340.306.1, RSMo Supp. 2005, which consists of two components:  an equivalent license and supervised experience.  The equivalent license component may find a substitute in score transfer under subsection 2.  In other words, score transfer plus supervised experience
 may equal a substitute for the examination.  If Smith need not take the examination, she need not prove her educational qualification.  
But each of the conditions in § 340.306.1, RSMo Supp. 2005, comes with the word “may.”  That word gives the Board an option, not a mandate.
  So an applicant is not entitled to registration without examination even if she meets all of the conditions.  The conditions are merely the minimum qualifications on which the Board “may,” but does not have to, depart from the Missouri examination requirement if it so chooses to exercise its discretion.  The Board’s discretion is broad:  § 340.300.3(4) does not even specify which of the examination scores authorized under § 340.306.2, RSMo Supp. 2005, will transfer.  
The Board has exercised that discretion as follows.  It generally requires all applicants to take the VTNE and the Missouri examination:

All applicants for registration as a veterinary technician in Missouri shall take the Veterinary Technician National Examination (VTNE) and the State Board Examination.[
]
It expressly requires the Missouri examination for all “score transfer applicants:”
Grade score transfer applicants will be required to take the Missouri State Board Examination.[
]  
The Board provides score transfer for the VTNE only.
  That explains why Smith is applying to take the Missouri examination under a provision for registration without examination.  

Smith argues that the form requires no education when application is by “grade score” transfer.  She cites Item 10.  Item 10 asks whether the applicant has a veterinary technical degree, its date, and the institution conferring it.  Smith notes that Item 10, unlike other items, does not state that all applicants must answer it.  Item 10 mentions no method of application for either inclusion or exclusion.  But Smith argues that by negative implication, there must be at least one type of registration for which the applicant need not prove education.  Yet Item 10 also does not 
inquire as to any course in care and treatment of animals.  Thus, Item 10 simply is not comprehensive.  It raises no implications as to requirements we have described.    
III.  Education
Smith also argues that she satisfies the educational requirement.  Section 340.300.3(3) provides that Smith may satisfy the college-level education requirement by showing one of two qualifications:  
· Board-approved course “of study” in veterinary technology, or  

· AVMA-approved course in the care and treatment of animals.

Smith argues that she meets the latter qualification because she has successfully completed one AVMA-accredited college-level class in the care and treatment of animals.
  We disagree for two reasons, one based in fact, and the other based in law.  
First, Smith offers no evidence that the care and treatment of animals was the subject of that class.  Its title does not show whether its subject was the protection of animals or human beings.  Smith alleges that the class relates to animal patient safety and diagnosis.  But the stipulated facts do not address course content.  The stipulation is the only evidentiary record for our decision.  We cannot base our decision on evidence not in the record.
  
Second, Smith argues that her single class constitutes an AVMA-approved “course” for the statute.  She cites the statute’s use of two different terms, “course of study” and “course,” for the Board-approved option and the AVMA-approved option, respectively, and argues that the different terms must mean different things.  That argument is not without merit, but other considerations require us to disagree with it.

We must give the word “course” its ordinary and commonly understood meaning,
 which we find in the dictionary:
  
4 : an ordered process or succession: as a : a number of lectures or other matter dealing with a subject; also : a series of such courses constituting a curriculum <a premed [course]>[
] 

That definition is broad enough to encompass both a single class and a curriculum.  The use of different but similar terms thus renders the statute subject to more than one reasonable interpretation, which makes it ambiguous.
  In such a case, the Board’s interpretation controls, because the General Assembly has assigned the Board to enforce that statute,
 unless such interpretation is plainly contrary to the language of the statute.
  
The Board interprets an AVMA-approved “course” to be a curriculum, like the Board-approved “course of study.”  The Board embodies that interpretation in its regulations requiring a transcript showing conferral of a degree.
  To interpret the word “course” consistently throughout the statute is not contrary to the statute’s language.  
Moreover, the Board has exercised its discretion under § 340.300.3(3), over approval of veterinary technician curricula, as follows:
In order to be approved by the board the curriculum described in section (1) shall be substantially equal to the curriculum accredited by the AVMA.
Thus, Smith’s reading requires us to equate her single college class with an entire AVMA-type degree curriculum.  That reading is unreasonable, and we must avoid such a reading.
  
Therefore, we apply the Board’s interpretation.  Under that interpretation, Smith’s single class is insufficient.  The stipulated facts show that Smith does not have the educational qualification.  

Summary


Smith is not qualified to take the Missouri examination.  

SO ORDERED on December 13, 2006.


________________________________



JOHN J. KOPP



Commissioner

�Sometimes called a license as set forth below.  


�Regulation 1 CSR 15-3.440(3)(B)3.  


�Section 621.120.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


�State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).


�Section 621.120.


�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  That case discusses Missouri Supreme Court Rule 74.04, to which our regulation on decisions without a hearing is sufficiently similar to make cases interpreting the rule helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).


�854 S.W.2d at 380-82


�Ballew v. Ainsworth, 670 S.W.2d 94, 100 (Mo. App., E.D. 1984).  


�The Board duplicates the statute’s language exactly, except that it inserts the words “post-high school” here. Regulation 20 CSR 2270-3.011(1).  We cite the Board’s regulations as currently numbered.  The provisions of those regulations were in effect at all relevant times and are unchanged since Smith filed the application.


�Smith has not provided evidence or argument that she has the required supervised experience.  


�S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  


�Regulation 20 CSR 2270-3.020(1).    


�Regulation 20 CSR 2270-3.030(5).


�Regulation 20 CSR 2270-3.030(4).  


�Smith expressly and repeatedly relies on this single class, so we infer that she has no other qualifying education.  


�Hartley v. Spring River Christian Village, 941 S.W.2d 4, 7 (Mo. App., S.D. 1997).


�Section 1.090.  


�State ex rel. Nixon v. QuikTrip Corp., 133 S.W.3d 33, 37 (Mo. banc 2004).  


�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 287 (11th ed. 2003) (emphasis added).


�State v. Rowe, 63 S.W.3d 647 (Mo. banc 2002).


�State ex rel. Sprint Mo. v. PSC, 165 S.W.3d 160, 164 (Mo. banc 2005).  


�Foremost-McKesson v. Davis, 488 S.W.2d 193, 197 (Mo. banc 1972).  


�Regulation 20 CSR 2270-3.020(4).


�Meuschke v. Jones, 134 S.W.3d 783, 789 (Mo. App., W.D. 2004).  
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