Before the

Administrative Hearing Commission

State of Missouri

ERIC SMITH,
)



)



Petitioner,
)




)


vs.

)

No. 05-1273 PO




)

DIRECTOR OF PUBLIC SAFETY,
)




)



Respondent.
)

ORDER

We grant in part and deny in part the motion for summary determination filed by the Director of Public Safety (“the Director”).  The Director may deny Eric Smith entry into a peace officer basic training course for stealing.  We do not decide whether the Director may deny him entry for misrepresenting that conviction on his application.  

Procedure


Smith filed a complaint on August 16, 2005.  On August 19, 2005, the Director filed a motion for summary determination.  Under § 536.073.3, RSMo 2000,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing on undisputed facts that entitle either Smith or the Director to a favorable decision.  Smith filed a response to the motion on August 24, 2005.  Smith does not dispute the following facts.  
Findings of Fact

1. In October 2002, Smith stole $302 from a home health client.  He pled guilty, was found guilty, and received a sentence of a $250 fine.  
2. Smith sought admission to the Law Enforcement Academy at Mineral Area College.  In July 2005, Smith filed a “Missouri Peace Officer License Application,” which included a “Missouri Peace Officer License Legal Questionnaire.” 
3. The questionnaire asked:  “Have you ever pleaded guilty to or been convicted of any criminal offense, including those for which imposition of sentence was suspended?”  
4. To that question, Smith responded:

	Date
	Charge/Offense Misd./Felony
	City/County/State
	Disposition
	Arresting Agency

	1/2004
	Passing a bad check for $8.50
	Perry Co. Perryville Mo
	imposition of sentence
	Perry County Sheriff

	3/2003
	Criminal Infraction
	Perryville-Perry Co Missouri 
	fine $250 
	Perry County Sheriff


Smith signed the questionnaire under oath before a notary public on April 6, 2005.  
5. By letter dated August 10, 2005, the Director denied Smith’s application to enter the basic training program at Mineral Area Community College for committing the criminal offense of stealing and misrepresenting it on his application.    
Conclusions of Law

We have jurisdiction to decide whether the Director has cause to deny Smith admission into a basic training course or admit him on probation.
  Section 590.100.1 provides: 

The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.
Because the Director did not file the complaint, his answer provides notice of the facts and law on which we may base denial of Smith’s application.
  

The Director’s answer cites § 590.080.1(2), which allows denial if Smith:
[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]
The Director argues that Smith committed the offense described at § 570.030.1: 

A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
(Emphasis added.)  Smith admits committing that criminal offense.  Therefore, we grant the motion for summary determination and conclude that the Director has cause to deny Smith entry into the basic training course under § 590.080.1(2).  
The motion also cites § 590.080.1(4), which allows denial if Smith:

[h]as caused a material fact to be misrepresented for the purpose of obtaining or retaining a peace officer commission or any license issued pursuant to this chapter[.]

But that charge is not cited in the answer as cause for discipline.  It appears in the notice that Smith appealed, but the answer does not incorporate that notice.  Similarly, the answer cites 
§ 590.080.1(6), which allows denial if Smith:
[h]as violated a provision of this chapter or a rule promulgated pursuant to this chapter. 

But the answer does not cite any such statute or regulation that Smith violated.  Therefore, even if everything stated in the answer were true, we could not find cause for denial under § 590.080.1(4) or (6).
  We deny the motion as to § 590.080.1(4) and (6).  
Summary

We grant the Director’s motion for summary determination in part and conclude that the Director may deny Smith’s application, or admit him under probation, under § 590.080.1(2) for committing the criminal offense described at § 570.030.  We deny the motion as to § 590.080.1(4) and (6).  The Director shall inform us by October 28, 2005, whether he intends to dismiss the remaining charges or proceed to hearing.  If he intends to proceed to hearing, he shall file an amended complaint remedying the deficiencies in notice that we have described in this order, no later than November 2, 2005.  

SO ORDERED on October 24, 2005.



________________________________



JOHN J. KOPP


Commissioner

	�Statutory references are to the 2004 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


	�Section 590.100.3.


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


	�Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988); Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993); Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  
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