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DECISION


Ricky R. Smith is not subject to discipline because the preponderance of the credible evidence does not establish that he committed a criminal offense.   

Procedure


The Director filed a complaint on September 29, 2003, asserting that Smith is subject to discipline because he committed the criminal offense of patronizing prostitution.  We convened a hearing on the complaint on March 16, 2004.  Assistant Attorney General David F. Barrett represented the Director.  Smith represented himself.  

Findings of Fact

1. Smith holds a peace officer license that was current and active at all relevant times.  On July 18, 2003, Smith was an officer with the Branson Police Department.  Smith was off duty that day.

2. On July 18, 2003, the Springfield Police Department conducted a prostitution sting operation.  Officer Little was working in an undercover capacity and posing as a prostitute.  

3. Little was wired to make tape recordings of any transactions that occurred.  However, there were technical difficulties with the equipment that day.  

4. Officers King and Nash were undercover officers who were parked in a van down the street for surveillance.  Little returned to the vehicle to fix the wiring.  When she returned to the street, she observed Smith sitting in his car in the parking lot of the Apple Market at the southwest corner of State Street and South Campbell, which was across State Street from the corner where she was standing.  

5. Smith made a waving gesture.  Little walked over to the car.  Smith said, “What are you doing?” and Little said, “I’m working.”  During the conversation, Smith realized that Little was a prostitute; however, he was unaware that she was an undercover police officer.  Little was unaware that Smith was an off-duty police officer.  Little asked Smith what he was looking for, and he said he was looking for some company.  Little asked him again what he was looking for, and he said, “Oh, I don’t know.  Sex.”  Little said she could have sex with him for $35.  Smith said that she knew she was asking too much, and he could only afford $25.  Little instructed Smith to meet her at 600 South Market Street, and she said, “It’s a deal.”  

6. Smith did not ask Little to get into the car. 

7. “It’s a deal” was Little’s code phrase to King and Nash so that they could radio arresting officers to make an arrest.  600 South Market Street is a block and a half northwest of the Apple Market.  

8. When Little walked over to Smith’s car, she went out of range, so that much of the conversation did not come in clearly over the transmitter.  King only heard her say “Hi” and “It’s a deal.”  The rest of the conversation was either garbled or completely inaudible.  

9. When King heard her say “It’s a deal,” he radioed officers Priebe and Evans, who were parked nearby, to pursue Smith’s vehicle and make an arrest.  Smith proceeded east through the parking lot, then north on South Campbell and turned west on Mt. Vernon Street.

10. The officers had been instructed to arrest subjects as they went in the area of 600 South Market Street.  

11. Priebe and Evans caught up with, and began following, Smith on South Campbell.  Smith’s vehicle proceeded west on Mt. Vernon Street and passed South Market Street, which was on the left.  Mt. Vernon Street curves toward the left just prior to the intersection at South Market. 

12. Smith was headed in the direction of a Git ‘N’ Go, which was two blocks west of South Market Street, at the corner of Mt. Vernon Street and Grant Street.  

13. Priebe and Evans activated their lights and stopped Smith on Mt. Vernon, a block and a half west of South Market Street.  They placed him under arrest for patronizing prostitution.  Smith informed them that he was a Branson police officer.  Smith stated that he was just talking to the girl and that he wasn’t going to go back.  He stated that this was a misunderstanding.  They transported him to a detention wagon nearby.  

14. King and Nash monitored the encounter between Little and Smith by audio and video tape.  The Greene County prosecutor requires both tapes of any transaction in order to prosecute a case for patronizing prostitution.  While Priebe and Evans pursued and arrested Smith, King and Nash rewound the audio and video tapes and found that approximately 90% of the conversation was not clearly recorded.  Because they did not have sufficient evidence to meet the prosecutor’s requirements, King radioed Priebe and Evans, who had arrived with Smith at the detention wagon, and instructed them to release Smith.  

15. The officers reused the audio and video tapes; thus, there is no audio or video tape of the conversation between Smith and Little.  The prosecutor did not charge Smith with the crime. Other subjects were also released that day due to the technical difficulties with the transmitters.  

16. The Springfield Police Department did not prepare an offense report because Smith was released and was not charged with a crime.  Instead, they prepared an incident report, which is less detailed.  King, Little, and Evans submitted narratives for the incident report.  However, the report does not show when they wrote their narratives.  It took a long time for Little to approve and submit her portion of the report.  King and Evans’ portions of the report were not placed into a closed status until July 24, 2003.  Little’s portion of the report was not placed into a closed status until August 19, 2003.  The report does not contain all of the statements that Smith made that day.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2.
  The Director has the burden to prove that Smith has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director must meet that burden with a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id.  

I.  Section 590.080.1(2), RSMo Supp. 2003

The Director argues that Smith is subject to discipline under § 590.080.1(2), RSMo Supp. 2003, because Smith: 

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]  

Under the plain language of this statute, Smith may be disciplined for committing the crime of patronizing prostitution, even though the Greene County prosecutor did not pursue the case because the tape recordings were insufficient.  

The Director argues that Smith committed the offense of patronizing prostitution under § 567.030:


1.  A person commits the crime of patronizing prostitution if he patronizes prostitution.  


2.  Patronizing prostitution is a class B misdemeanor.  

Section 567.010(3) provides a definition:  

“Patronizing prostitution”, a person patronizes prostitution if


(a) Pursuant to a prior understanding, he gives something of value to another person as compensation for that person or a third person having engaged in sexual conduct with him or with another; or


(b) He gives or agrees to give something of value to another person on an understanding that in return therefor that person or a third person will engage in sexual conduct with him or with another; or


(c) He solicits or requests another person to engage in sexual conduct with him or with another, or to secure a third person to engage in sexual conduct with him or with another, in return for something of value[.]


Section 562.016 provides:  


1.  Except as provided in section 562.026, a person is not guilty of an offense unless he acts with a culpable mental state, 

that is, unless he acts purposely or knowingly or recklessly or with criminal negligence, as the statute defining the offense may require with respect to the conduct, the result thereof or the attendant circumstances which constitute the material elements of the crime.


2.  A person “acts purposely”, or with purpose, with respect to his conduct or to a result thereof when it is his conscious object to engage in that conduct or to cause that result.


3.  A person “acts knowingly”, or with knowledge,


(1) With respect to his conduct or to attendant circumstances when he is aware of the nature of his conduct or that those circumstances exist; or


(2) With respect to a result of his conduct when he is aware that his conduct is practically certain to cause that result.


4.  A person “acts recklessly” or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.


5.  A person “acts with criminal negligence” or is criminally negligent when he fails to be aware of a substantial and unjustifiable risk that circumstances exist or a result will follow, and such failure constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.

(Emphasis added.)  Section 562.021 provides: 


1.  If the definition of any offense prescribes a culpable mental state but does not specify the conduct, attendant circumstances or result to which it applies, the prescribed culpable mental state applies to each such material element.


2.  If the definition of an offense prescribes a culpable mental state with regard to a particular element or elements of that offense, the prescribed culpable mental state shall be required only as to specified element or elements, and a culpable mental state shall not be required as to any other element of the offense.


3.  Except as provided in subsection 2 of this section and section 562.026, if the definition of any offense does not expressly prescribe a culpable mental state for any elements of the offense, a culpable mental state is nonetheless required and 

is established if a person acts purposely or knowingly; but reckless or criminally negligent acts do not establish such culpable mental state.

(Emphasis added).  Section 562.026 provides:  

A culpable mental state is not required:


(1) If the offense is an infraction and no culpable mental state is prescribed by the statute defining the offense; or


(2) If the offense is a felony or misdemeanor and no culpable mental state is prescribed by the statute defining the offense, and imputation of a culpable mental state to the offense is clearly inconsistent with the purpose of the statute defining the offense or may lead to an absurd or unjust result.


There is no dispute that Smith agreed to pay Little for sex.  However, Smith argues that he had no criminal intent and that his intent was to report Little for engaging in prostitution.
  Smith asserts that he had seen a police car parked at the Git ‘N’ Go and that he was going to the Git ‘N’ Go to report to the local police that prostitution was occurring in the area.  Section 567.030 does not explicitly contain any culpable mental state, but pursuant to §§ 562.016 and 562.021, a culpable mental state must exist before we may find that Smith committed a crime.  Further, § 567.010(3)(b) requires that Smith have had an understanding that Little would engage in sexual conduct with him.  


We conclude that the Director has not established by a preponderance of the credible evidence that Smith acted with criminal intent and thus committed the crime.  A number of factors support this conclusion.  First, there is no video or audio recording of what transpired between Smith and Little.  Even though there is no dispute as to the basic substance of the conversation, without a recording we are unable to examine the tone and inflection of the voices and determine any nuances of the conversation.  


Secondly, undisputed facts support Smith’s assertion that he intended to report a crime, not participate in one.  Smith did not invite Little into his car.  He drove in the opposite direction from South Market Street, although there were two other more direct routes he could have taken to get from Apple Market to 600 South Market Street.  Little testified that most people went the same way that Smith went because of the layout of the parking lot at the Apple Market.  While this is reasonable, it is also undisputed that Smith did not turn when he reached South Market, but bypassed South Market and proceeded toward the Git ‘N’ Go.  

Both Priebe and Evans testified that Smith began to turn on South Market, but corrected the turn and went straight.  (Tr. at 44-45, 69-70.)  However, their recollections were deficient in some important respects.  Neither could remember if Smith signaled the turn.  (Tr. at 45, 70.)  In fact, both Priebe and Evans had difficulty recalling the events to which they testified without reviewing the incident report.  (Tr. at 37, 64.)  As a prime example of the limits on their recollection, Priebe and Evans both testified that they were driving the police car.  (Tr. at 56, 70.)  Therefore, we give limited weight to their testimony.  

However, the evidence is undisputed that Mt. Vernon Street curved just east of the Market Street intersection, which could easily account for Priebe and Evans’ impression that Smith was going to turn left on South Market Street.  It is also undisputed that Smith did not turn onto South Market, which he obviously would have done if he intended to go to the house at 600 South Market Street and consummate a plan to patronize prostitution.  


The incident report is also questionable because it is admittedly incomplete, and the officers were unable to establish when the report was made.  King testified that it took a long time for Little to approve her portion of the report, and then there was probably a lag time for the supervisor to approve it.  (Tr. at 89, 91.)  Little’s portion of the report was not finalized until 

August 19, 2003 – 32 days after the incident.  The report is not even consistent as to what type of vehicle Smith was driving – a Buick or a Cadillac.


Given all of these circumstances, we cannot say that it is more probable than not that Smith acted with a culpable mental state and an intent to commit the crime of patronizing prostitution.  Section 567.010(3) requires that the defendant have an understanding that the other person would engage in sexual conduct with him.  The statutory term “understanding” in § 567.010(3) means an understood or acknowledged condition, limitation, or provision.  State v. Ellis, 853 S.W.2d 440, 444 (Mo. App., E.D. 1993).  The statute does not require proof of a mutual understanding or an agreement by the person being solicited or approached.  Id.  The evidence does not establish that Smith acted with a culpable mental state or an understanding that Little would engage in sexual conduct with him.  The Director relies on a bungled undercover operation that did not even result in a criminal prosecution because the evidence was insufficient, as well as hearing testimony that is inconsistent.  Even Little’s testimony demonstrates some fundamental confusion, as she testified that Smith was parked on the north side of the street and that she was on the south side.  (Tr. at 11.)  This is inconsistent with her own markings on Respondent’s Exhibit 3.  In addition, her testimony that there were four “deals” that day (Tr. at 15) is inconsistent with King’s testimony that there were eight arrests that day.  (Tr. at 84.)  

Although the Director emphasizes statements that Smith made when placed under arrest, the incident report does not contain all of the statements Smith made at the time, and the statements contained in the report are equally compatible with Smith’s claim that he was attempting to report a crime once he realized that Little was working as a prostitute.  Smith stated that there was a misunderstanding and that he was just talking to the girl and did not intend to go 

back.  This is consistent with the undisputed fact that he did not turn on Market Street, but proceeded onward toward the Git ‘N’ Go.   We conclude that Smith had no culpable mental state and had no understanding that he would engage in sexual conduct with Little.  Therefore, Smith did not commit the offense of patronizing prostitution.  We find no cause to discipline Smith’s license under § 590.080.1(2), RSMo Supp. 2003.  

II.  Section 590.080.1(6), RSMo Supp. 2003

The Director’s complaint also cites § 590.080.1(6), RSMo Supp. 2003, which allows discipline if Smith:

[h]as violated a provision of this chapter or a rule promulgated pursuant to this chapter.

The only regulation cited in the complaint is the Director’s Regulation 11 CSR 75-13.090.  That regulation provides:

(2) As used in section 590.080.1, RSMo:


(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

*   *   *

(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*    *    * 


(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.

The complaint alleges no plea of guilty, finding of guilty, or conviction, and the Director’s Regulation 11 CSR 75-13.090 cannot be “violated” because it merely provides a definition that 

neither forbids nor requires any conduct.
  We conclude that Smith is not subject to discipline under § 590.080.1(6), RSMo Supp. 2003.  

Summary


We find no cause for discipline under § 590.080.1(2) or (6), RSMo Supp. 2003.  


SO ORDERED on September 21, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Smith also argues that Little was equally guilty of committing a crime because she also agreed to exchange sex for money.  However, Little was working in an undercover capacity and thus did not have any culpable mental state.  Section 562.016.1.  


	�In addition, as we have stated in other decisions, there is no statutory authority for Regulation 11 CSR 75-13.090.  E.g., Director of Public Safety v. Cannada-Heatley, No. 04-0405 PO (Mo. Admin. Hearing Comm’n July 26, 2004).  
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