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DECISION


Robert B. Smith, M.D., is subject to discipline for delegating professional responsibilities to an unlicensed person, and for signing blank prescription forms.

Procedure


The State Board of Registration for the Healing Arts (Board) filed a complaint against Smith on August 1, 2003, alleging cause to discipline his license for violations of § 334.100.2(4)(d), (4)(h), and (6).
  We held a hearing on January 15-16, 2004.  William S. Vanderpool, Assistant Attorney General, represented the Board.  Bill T. Walker represented Smith.  The case became ready for our decision on May 6, 2004, when the last written brief was due.

Findings of Fact

1. Smith has been licensed by the Board as a physician and surgeon since 2000.  His license was current and active at all times relevant to this case.

2. In 2001, Smith was working full time as an emergency medicine physician for Skaggs Community Health Center (Skaggs) in Branson, Missouri.  Full-time emergency medicine requires 12 shifts of 10-12 hours per month.

3. Smith decided that there was a need for a rural health center in Hollister, Missouri.  He recruited several doctors and a clinic manager, Carol Ross, for the enterprise.

4. Smith established the clinic as a limited liability corporation with himself, Dr. Wilke, and Dr. Sukman as the primary providers.  The clinic was originally named Tri-Lakes Primary Care Clinic, then became Table Rock Primary Care Clinic (both of which are hereinafter referred to as the clinic).  Smith was the only capital investor in the clinic, and he became the president of the LLC.  Dr. Sukman was to provide “sweat equity” through managing the daily details of the clinic such as reviewing credentials, licensure, and malpractice insurance.

5. Smith saw patients at the clinic only on Wednesdays.  However, he was at the clinic for short periods of time almost every day, either in the evening before he went to work at Skaggs or in the morning after he finished his shift.  Smith was the only person involved with the clinic who could sign financial documents, and his visits frequently involved such matters.

6. Smith fired Dr. Sukman and several other staff members on December 27, 2001.  Shortly thereafter, Dr. Sukman established Agape Clinic, another primary care clinic, in Hollister, Missouri, about two blocks from Table Rock Clinic.  Several staff members from the clinic who either quit or were fired subsequently went to work for Dr. Sukman at Agape Clinic.

Gayle Herron

7. Smith also brought in a woman named Gayle Herron as a psychologist for the clinic.  He met her as a patient in the emergency room at Skaggs and believed that she was a licensed psychologist.  She worked at the clinic for a period of several months, during which time Smith advanced her $6,000.  During that time he referred patients to her for evaluation and counseling.

8. Herron was never licensed as a psychologist in Missouri and has never applied for licensure.

9. Smith found out that Herron was not licensed as a psychologist sometime in November 2001.  However, she continued to see patients at the clinic at least until early January 2002.

10. On January 4, 2002, Herron charted a diagnosis of depression in patient M.K’s chart.  Smith signed M.K.’s chart on that date.

11. Patient S. P. saw Herron from October until about January 10, 2002, during which time Herron diagnosed her with post-traumatic stress syndrome and gave her samples of medications, including Paxil.

Supervision of Advanced Practice Nurses

12. Smith brought two advanced practice nurses (APNs) into the clinic.  Sheila Wyman began working there around October 1, 2001, and Beverly Gann around October 22, 2001.  

13. Smith signed a form agreement with Gann and Wyman.  On both, the effective date was October 1, 2001.  Gann signed her agreement on October 22, 2001, and Wyman signed her agreement on October 1, 2001.  Smith signed both agreements on October 24, 2001, as the collaborating physician, and Randall Sukman signed them on the same date as the “designee 

physician,” agreeing to “consult, direct or supervise APN in the event physician is unable D/T temporary illness, injury or absence.”

14. Smith did not supervise his APNs’ daily practice.  Smith did not ever see a patient with Gann; he rarely saw patients with Wyman.  Dr. Sukman worked Monday through Friday at the clinic, and Gann worked primarily with Sukman.

Presigned Prescription Forms

15. Smith signed blank prescription forms and left them at his clinic for use by Herron and his APNs.  A stack or pad of them was kept in a drawer in a work station at the end of the hallway in the office.  Wyman used them a number of times.

16. On one occasion the clinic ran out of pre-signed prescription forms.  A clinic employee went to Skaggs Hospital to get them from Smith, and she came back with some.

17. On November 6, 2001, Wyman filled out a prescription for Adderall for patient D.G. that had been presigned by Smith, on a Skaggs prescription form.

Conclusions of Law


We have jurisdiction over this matter.  Section 621.045.  The Board has the burden to establish grounds for discipline by a preponderance of credible evidence.  Section 621.110.  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.
Evidentiary Rulings


At the hearing, the Board moved to admit Exhibits 6 through 23 into evidence.  All are blank prescriptions that contain the signature of “Robert B. Smith.”  Exhibits 6 and 7 are blank prescription forms from the clinic with the following printed at the top:

DEA#:  _______________________________________________________________________



Robert Wilkie, M.D.  ●  Robert Smith, MD  ●  John Gillispie, MD

and 

Tri-Lakes Primary Care  ●  2460 S. Business 65, Ste. 107

Hollister, MO  65672  ●  417-334-8271

at the bottom of the form.

Exhibits 8-23 are blank prescription forms with the following information printed at the top:

SKAGGS COMMUNITY HEALTH CENTER

ROBERT B. SMITH, M.D.

EMERGENCY DEPARTMENT

BUSINESS HWY. 65 & SKAGGS ROAD

BRANSON, MO  65615

PARTNERS IN HEALTH CARE

576 STATE HIHGHWAY  [sic] 248

BRANSON, MO  65615

DEA # BS 4200832

Smith objected to the exhibits on several grounds.  First, he objected because the Skaggs Community Health Center forms were not mentioned in the complaint.  Second, he denied that the signature was his, and since the Board did not offer a witness to testify that he or she saw Smith sign the forms or a handwriting expert, he contends that the exhibits lack foundation.  We took Smith’s objections with the case.


Smith’s objection that we may not consider the prescriptions from Skaggs because they were not specifically mentioned in the complaint lacks merit.  The complaint simply alleges that Smith made available “presigned prescription forms” to APN Wyman.  It makes no mention of where the forms came from.  The purpose of the complaint is to inform the accused of the nature 

of the charges so that he or she can adequately prepare a defense.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  Smith had ample notice to prepare him to defend on this point.

We also reject Smith’s contention that we cannot admit the exhibits for lack of foundation.  Section 490.640 provides that:

[c]omparison of a disputed writing with any writing proved to the satisfaction of the judge to be genuine shall be permitted to be made by witnesses, and such writings and the evidence of witnesses respecting the same may be submitted to the court and jury as evidence of the genuineness or otherwise of the writing in dispute.

“The courts have not restricted the manner in which specimens may be proved genuine and each case must be viewed on its own facts[.]”  Boyd v. Civil Service Comm’n of St. Louis, 657 S.W.2d 83, 86 (Mo. App., E.D. 1983).  Expert testimony is not required for the finder of fact to compare writings.  Hemonas v. Orphan, 191 S.W.2d 352, 360-61 (Mo. App., K.C. 1945); see also Perkins v. Dean Mach. Co., 132 S.W.3d 295, 301 (Mo. App., W.D. 2004).

An adequate foundation for Exhibits 6 through 23 exists.  Exhibit 2 is a blank prescription form containing what is agreed by all parties to be Smith’s signature.  In our comparison of Exhibit 2 with Exhibits 6 through 23, we find substantial similarities in the signatures on each blank prescription.  In addition, six witnesses at the hearing testified that they saw blank prescription forms signed by Smith at the clinic.  However, we sustain Smith’s objections as to Exhibits 6 and 7 because Smith points out other features that raise additional questions as to their authenticity.  Specifically, Smith testified that he habitually wrote his DEA number on a prescription he filled out, and there is no DEA number on those prescriptions; he also testified that he was never at the clinic when John Gillispie, whose name also appears on those prescriptions, was there.  We overrule Smith’s objections as to Exhibits 8 through 23.  

They contain Smith’s preprinted DEA number, and there was testimony that an office employee went to Skaggs on at least one occasion to obtain signed blank prescription forms from Smith.  APN Wyman testified that she filled out a prescription on an identical form.  All of these facts lend support to their authenticity.  Exhibits 8 through 23 are admitted.


Smith also objected to the admission of Exhibits 24 and 25, which are copies of patient records from the clinic.  Smith’s objections were based on the documents containing extraneous information as well as confidential medical records.  We overruled the objections at the hearing, but said we would consider whether the records should be sealed.  Pursuant to § 610.021(5), we place Exhibits 24 and 25 under seal at this time.

A.  Gail Herron


The Board’s complaint cites § 334.100.2(4), which allows discipline for:


Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following: 

*   *   *


(d) Delegating professional responsibilities to a person who is not qualified by training, skill, competency, age, experience or licensure to perform such responsibilities[.]

Misconduct is the intentional commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001).  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 899 n.3 (Mo. App., W.D. 1997).  

Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Unethical conduct and unprofessional conduct include “any conduct which by common opinion and fair judgment is determined to be unprofessional or dishonorable.”  Perez v. Missouri Bd. of Regis’n for the Healing Arts, 803 S.W.2d 160, 164 (Mo. App., W.D. 1991).  “Ethical” relates to moral standards of professional conduct.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 398 (10th ed. 1993).

By referring patients to Herron, Smith delegated professional responsibilities – namely, the care and treatment of patients with psychological disorders – to a person not licensed as a psychologist.  Smith’s defense is that he was initially misled by Herron and afterward trusted 

Dr. Sukman and Carol Ross to ensure that Herron was properly credentialed.  He also states that when he found out she was not licensed, he told her that she could no longer see patients, but he kept her on as an office worker.  However, the record establishes that well after Smith says he knew that Herron was not licensed, she continued to see patients, enter diagnoses in their charts, and offer them prescription drugs.  Smith’s explanation was that patients still requested to “talk to her as a friend” and that “they were disappointed that she could not function in an official capacity,” but “she would put patients in rooms, go and sit down, talk to them about their problems, but not in a professional capacity.  At least I was told not in a professional capacity.”  (Tr. at 76).  That explanation is not credible, as Smith signed Herron’s diagnostic notes on a chart of patient M.K. on January 4, 2002.

Smith’s behavior was intentional, at least after he became aware that Herron was not licensed, and thus constitutes misconduct.  It involved misrepresentation in that he allowed Herron to hold herself out as a licensed psychologist when she was not.  It was, therefore, dishonest as well.  Smith’s behavior also violates standards of professional conduct in that he 

entrusted patients to an unlicensed person.  We do not find fraud, however, because Smith testified that the clinic never billed for Herron’s services, and no testimony in the record rebuts that.  We conclude that Smith is subject to discipline under § 334.100.2(4)(d) for misconduct, misrepresentation, dishonesty, and violation of standards of professional conduct by improperly delegating professional responsibilities to an unlicensed person.

B.  Supervision of Advanced Practice Nurses

The Board cites § 334.100.2(6), which allows discipline for any:


Violation of, or attempting to violate, directly or indirectly, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]

Regulation 4 CSR 150-5.100(2)(C) provides:


An advanced practice nurse who desires to enter into a collaborative practice arrangement to provide health care services that include the diagnosis and treatment of acutely or chronically ill or injured persons at a location where the collaborating physician is not continuously present shall practice at the same location with the collaborating physician for a period of at least one (1) calendar month before the collaborating advanced practice nurse practices at a location where the collaborating physician is not present.  The provision of the above specified health care services pursuant to a collaborative practice arrangement shall be limited to only an advanced practice nurse.

The Board contends that Smith is subject to discipline for violations of this regulation because he brought two APNs, Gann and Wyman, into the clinic in October, but spent little time at the clinic.  The parties agree that the purpose of the regulation is to ensure that a supervising physician become familiar with the abilities of the APN before allowing the APN to practice in the doctor’s absence.  Smith contends that the regulation was satisfied because he was at the clinic almost every day, although many of those visits were brief.  Smith went to the clinic most 

evenings to do financial work, and he testified that his work pattern “made him available” to APNs and gave him an opportunity to familiarize himself with their chart work.


Because the text of the regulation is syntactically confusing, we parse it below:

· An APN who desires to enter into a collaborative practice agreement

· at a location where the collaborating physician is not continuously present

· shall practice at the same location with the collaborating advanced practice physician

· for a period of at least one (1) calendar month

· before the collaborating APN practices at a location where the collaborating physician is not present.

The regulation does not define “continuously present,” and Smith testified that he spent some time at the clinic every day.  Assuming, however, that Smith was not “continuously present” at the clinic, the requirement is that the APN “practice” at the same location with the collaborating physician for a period of at least one calendar month before the APN practices at a location where the collaborating physician is not “present.”  The regulation does not say that the APN and the collaborating physician must practice together every day for that month, or all day.  It simply says that they must practice at the same location.  Literally, Smith and his APNs met that requirement, as they all practiced at the clinic, although clearly Smith spent much of his time practicing at Skaggs as well.  We note also that although Smith did not spend much time practicing or supervising at the clinic, Dr. Sukman, the designee physician, was there Monday through Friday, and Gann testified that she worked with him.  Smith may have violated the spirit of the regulation when he failed to work closely with his APNs even for an initial period, but we cannot say that he violated its letter.  We find no cause for discipline under § 334.100.2(6).

C.  Signing Blank Prescription Forms


The Board’s complaint also cites § 334.100.2(4)(h), which allows discipline for “signing a blank prescription form.”  Smith admits that the Board’s Exhibit 2 is a blank prescription form with his signature on it.  However, Smith testified that he only signed one prescription form in advance, and that it was for the purpose of procuring a sample bottle of Ritalin for use in administering a test for attention deficit disorder.  Smith testified that he signed the prescription while he was on the telephone with the pharmacist, then by oversight he did not complete and fill the prescription but locked it away with the other materials to be used for the test.  He denies that it was his practice to sign blank prescription forms and leave them for clinic use.


However, six of the Board’s witnesses testified to having seen blank prescription forms signed by Smith at the clinic.  Moreover, although they testified to seeing them in several places and with several staff members, several testified they saw them in the same place, in a drawer in a workstation at the end of the clinic hallway.  APN Wyman testified that she filled out blank prescription forms that Smith had signed on a number of occasions, and patient D.G.’s chart contains a note that “She (S.W.) wrote Rx for Adderal as no doc was available.”  A copy of the prescription is also contained in that chart, with Smith’s signature, but with the rest of the prescription, including Smith’s DEA number, filled out in Wyman’s handwriting.  Smith attacks the credibility of the Board’s witnesses by pointing out that a number of them, including Wyman, were affiliated with his competitor, Dr. Sukman.  However, their testimony was remarkably consistent on key points, especially regarding the presigned prescriptions.  The preponderance of the evidence convinces us that Smith signed blank prescription forms and left them at the clinic for use by staff members.  We find cause for discipline under § 334.100.2(4)(h).

Summary


Smith’s license is subject to discipline under § 334.100.2(4)(d) and (h), but not 

under (6).


SO ORDERED on June 10, 2004.


_______________________________


KAREN A. WINN


Commissioner

	�Statutory citations are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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