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DECISION


Mark Smith’s license is subject to discipline under § 335.066.2(5) and (12), RSMo 2000.
Procedure


On February 18, 2003, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Smith’s license.  We held a hearing on February 14-18, 22-23, 25, and March 1, 2005.  On March 2, 2005, we held a telephone conference on the hearing exhibits. Assistant Attorney General Loretta L. Schouten represented the Board.  G.N. Beckemeier, with Sandberg, Phoenix & Von Gontard, PC, represented Smith.  On March 3, 2005, Smith filed a motion for directed determination.  By order dated March 8, 2005, we denied the motion.  The matter became ready for our decision on January 5, 2006, the date the last brief was due.


This case was consolidated with Case Nos. 03-0310 BN and 03-0250 BN for hearing purposes only.
  The three cases, involving three nursing licensees, involve the same set of facts 
as we have found below.  Not all facts will pertain to each licensee, but all of the facts are useful in understanding what occurred at Leland Health Care, LLC (“Leland”).  In Smith’s case, we acknowledge that he did not work at Leland on April 7-8, 2001, and we do not consider anything that occurred over that weekend as cause for disciplining his license.

Findings of Fact

Leland

1. Leland was a licensed skilled nursing facility (“SNF”) located at 894 Leland Avenue, University City, Missouri.  An SNF cares for residents that require intensive patient care such as tube feedings and physical therapy.
2. In April 2001,
 Leland was located in a three-story building with approximately 40 residents on the third floor.  There were no thermometers on the second and third floors to measure air temperature.

3. The air conditioning system at Leland was an old chiller system.  In order to transition from heat to air conditioning, a contractor had to service the system.  Leland used a company called Grand Oaks Heating and Air Conditioning, in O’Fallon, Missouri (“Grand Oaks”).  The transition was a complicated process that took some time.
4. Leland was cited by the Division of Aging in 1998 for air conditioner problems.  In April 1999, there was a consent agreement between the Division of Aging and Leland due to a change in ownership.  Leland did not fully comply with the terms of the consent agreement.

5. In July 2000, the Division of Aging received a complaint about Leland’s air conditioner.  The complaint investigation report stated:

The air conditioner doesn’t work right.  The first two floors are OK – the third floor isn’t covered.

6. The telephone record of the investigation, dated August 8, 2000, describes a telephone conference with Frank Manning, Leland’s Nursing Home Administrator at that time.  Manning stated that the air conditioners were functioning correctly on all floors, that the facility had a chiller system, and that there were individual units in all of the residents’ rooms.

7. Residents at Leland required 24-hour accommodation, personal care, basic care, and nursing services.  Some of the sickest residents were on the third floor of Leland.

8. During the Period, Leland had 93 to 95 residents.
9. Before April 10, there were no current policies of any kind in effect at Leland, and there was no formal policy in place concerning extreme heat.
10. There were no protocols at Leland for when charting should be done.  There should be charting on every shift for patients with feeding tubes.
  Under normal circumstances, staff are required to take the vital signs of a Medicare patient once per shift.
  Vital signs include temperature, respiration, pulse, and blood pressure.  Only nurses were allowed to chart in the residents’ nurse’s notes.

11. The work shifts at Leland were 7:00 a.m. to 3:00 p.m. (“7-3”); 3:00 p.m. to 11:00 p.m. (“3-11”); and 11:00 p.m. to 7:00 a.m. (“11-7”).
12. There were eight departments at Leland:  nursing, social service, dietary, therapy, activities, maintenance, housekeeping, the front office staff, and bookkeeping.

13. During the Period, the temperatures in the St. Louis area were unseasonably warm.  The St. Louis Post Dispatch forecasted lower temperatures than were actually reached during the period.

Licensees
14. Teresa Johnson is licensed as a registered professional nurse (“RN”).  Her license was at all relevant times current and active.
15. At all relevant times, Johnson was licensed by the Missouri Board of Nursing Home Administrators as a nursing home administrator (“NHA”).  Neither a nursing degree nor an RN license is a requirement to obtain a license as an NHA.
16. The duties of an NHA include administering the facility in compliance with the regulations pertaining to the administration and operation of such facilities.  The NHA oversees the daily operations and management of the facility.  The NHA supervises the department heads.
17. Johnson worked as an LPN, an RN, and director of nursing at home health and long-term care facilities.  Johnson worked as an NHA at another facility before accepting the position at Leland.  She was given no orientation at that other facility and stayed only 30 days before quitting.
18. Johnson worked for Muni Corporation, which had a contract with the Division of Aging to monitor nursing homes for certain guidelines.  Johnson worked with the Halls Ferry Nursing Home consultant to put together policies and procedures and hire staff.  Johnson worked as an NHA there for approximately four months.
19. In February of 2001, Johnson was approached about the NHA position at Leland.
20. Johnson began work as the NHA at Leland on Monday, March 12.  She had accepted the position with the understanding that Leland’s owner, Morris Esformes, was going to provide her with nurse, housekeeping, and dietary consultants.
  There were no consultants provided prior to April 2001.
21. Esformes, who hired Johnson, did not express any expectation that Johnson would perform nursing duties.
  There was no discussion about her RN license.  Johnson did not provide direct nursing care to any residents at Leland.

22. Dawn Schappe is licensed as an RN.  Her license is and was at all relevant times current and active.  Schappe was also licensed as a licensed practical nurse (“LPN”).  This license was at all relevant times current and active and is now inactive.  At the time of the hearing, Schappe had been involved in long-term care for approximately 22 years.

23. Schappe became the Director of Nursing (“DON”) at Leland on April 2.  This was her first DON position.  Schappe had previously worked as a certified medical technician, a certified nurse assistant (“CNA”), an LPN and Assistant DON in long-term care facilities.  She had been an in-service coordinator at Leland from December 2000 to March 2001.
24. A DON oversees all nursing care at the facility and schedules nursing staff.  The DON oversees patient care.
25. Schappe received no orientation or job description before April 10.  Schappe accepted the DON position after Johnson assured her that they would hire an assistant DON and an in-service coordinator.  These positions were not filled when Schappe started as DON.  In her 
first days as DON, Schappe did not review policies and procedures at Leland.  Her first priority was staffing.

26. Mark Smith is licensed as an LPN.  His license is and was at all relevant times current and active. 
27. An LPN performs nursing activities under the direction of an RN or a doctor.
28. Smith worked at Leland from October 1996 to February 2002.  He had previously worked as a dental assistant, a developmental assistant, and a certified medical technician.
29. Smith was the charge nurse on the third floor of Leland on April 6 and April 9 on the 3-11 shift.
30. A charge nurse makes rounds, documents doctors’ orders, charts in the patients’ records, gives medication, feeds patients who rely on tube feedings, and supervises the actions of the nursing assistants on his or her floor.
Staff at Leland

31. In March 2001, the NHA Frank Manning and DON Mary Talkington resigned.  The staff at Leland was upset that Manning was leaving.  Approximately eight nurses also announced their resignations – 65% to 70% of the nursing staff, including the DON, the Medicare nurse Michael Andrews, and the treatment nurse.
  Leland lost four out of eight department heads.  An employee in the medical records department left, and Johnson demoted an employee in the housekeeping and laundry department because there were major problems in that area.  
32. At the time she began work, Johnson met with Manning, the outgoing NHA.  Manning was not a nurse.  Manning informed Johnson that there were no outstanding complaints 
or plans of correction regarding Leland.  Manning did not mention that there had been a complaint in July of 2000 concerning Leland’s air conditioning.
33. Manning discussed such things as staffing, bookkeeping, the ambulance company, and psychiatry services.  Manning told Johnson that Gary Immel was the maintenance supervisor in the area for four or five homes and that Pat McDonald was the maintenance worker on-site at Leland.
34. Johnson was not Immel’s supervisor.  Immel was a corporate employee who reported to Esformes.
  McDonald reported to both Johnson and Immel.  When Johnson wanted McDonald fired, Immel overruled that decision.
35. When Johnson began work, she was dealing with staff shortages, a new pharmacy, financial issues with Medicare and residents’ money, and housekeeping and laundry issues such as residents’ clothes that were not being washed.
36. Johnson began searching for a replacement DON.  Johnson suggested a friend who was DON at another facility, but Esformes did not accept the idea.  She offered the position to two other people, but they turned it down.  Johnson asked RN Mike Andrews, who worked at Leland, and found out that he too was tendering his resignation.  Johnson asked Schappe, and she accepted.
37. Johnson persuaded Schappe to accept the DON position, but was unable to fill the other nursing positions and was not allowed to use an agency that would provide contract nurses.  Using contract nurses is a common practice in long-term care facilities that suffer nursing shortages because of the “wages and the hard work.”

38. After her first week at Leland, Johnson contacted Esformes to ask for help from the nurse consultants.  Esformes met with Johnson on April 3, and promised that the consultants would come to Leland in the middle of April.
39. During her first two weeks at Leland, Johnson discovered that there was a complaint outstanding with the Division of Aging and that there was a problem with the staff union.  By the first quality assurance meeting, Johnson had a list of 20 things at Leland that needed to be addressed.
40. McDonald, the first contact in maintenance, avoided Johnson and was vague about his duties at Leland.  No one discussed the air conditioning system with Johnson, and she assumed that it was an automatic system in which one would “just have to flip a switch.”

41. When Johnson began work on March 12, the heating was on at Leland.
Residents at Leland During the Period
42. Resident M.M. was an 88-year-old resident who suffered from Alzheimer’s disease, encephalopathy,
 and had a stage 4 decubitus ulcer
 on her back.  M.M. resided in Room 309 with her roommate T.H.  M.M. was a Medicare patient.  M.M. was taking the medication Neurontin, which can be used to treat seizures or for treating pain.  The drug can have a sedating effect and could have contributed to a heat-related illness.

43. Resident T.H. was an 85 year-old resident who resided on the third floor of Leland.  She had a diagnosis of multiple sclerosis and pneumonia.  She had been in declining health.  
T.H. was prescribed the medication Ditropan XL, an anticholinergic
 medication.  Ditropan could increase her susceptibility to a heat-related illness.

44. Resident K.J. was a 66-year-old resident who had seizure problems, diabetes mellitus, and respiratory problems.  She was in a vegetative state, was non-verbal, and perspired a lot.  K.J. was fed through a tube.  K.J. was a Medicare resident who resided on the third floor of Leland.  K.J. was taking Furosemide, Clonidine, Labetalol, and Metoclopramide.  These  medications could have increased her risk of suffering from a heat-related illness.

45. Resident F.B. was a 70-year-old resident who had suffered from a stroke and had decubitus ulcers.  She had been depressed and refused to eat.  A feeding tube was inserted, and F.B. was declining rapidly.  F.B. resided on the second floor of Leland.  F.B. was taking Metoclopramide, which could have affected her ability to regulate her body temperatures.

46. Older individuals tend to be more comfortable in warmer temperatures than younger people because they lose fatty and subcutaneous tissue.
  However, their physiologic reserve to withstand extremely warm temperatures is less than that of young people.
47. The number one killer of geriatric patients in long-term care facilities is pneumonia.

Symptoms of Hyperthermia

48. Hyperthermia is the “state of being too hot.”
  Signs and symptoms of hyperthermia include sweating, disorientation, rapid pulse and respiration, and elevated body temperature.  
49. There are three different stages of hyperthermia.  Heat cramps are the least serious and can usually be treated by hydration and cooling the person.  Heat exhaustion occurs when the person is exposed to a hot environment and has become significantly dehydrated.  There could be sweating, general redness, and hyperventilation to try to remove the heat in the body.  Heat stroke occurs when the body’s ability to dissipate the heat has shut down and the person retains the heat.  The patient would be unconscious and could have seizures and convulsions.  Heat stroke typically ends in death if not properly treated.

50. Treating heat stroke requires “aggressive cooling measures” such as soaking the person in water and blowing a fan across them. 
  Usually the person requires intravenous (“IV”) administration of fluids.
51. The Center for Disease Control sets its diagnostic criteria for heat stroke at a body temperature of 105° in a setting of a high ambient
 temperature.

52. In an elderly person, symptoms of hyperthermia would include an elevated pulse rate and respiration, discomfort, and sweating.  If sweating stops, this is a danger sign and the person could go into a coma.
  Frail older people are more susceptible to heat-related illness and extreme temperatures because they have less ability to regulate body temperature.

53. An elderly person who had an underlying disease of adult respiratory distress syndrome, or kidney, heart or pulmonary problems is at a high risk for heat-related illness.
54. Hyperthermia can have acute onset.
  A patient could develop hyperthermia and die of it in a period of two hours.

55. During the Period, T.H., F.B., M.M., and K.J. died.  M.M. and K.J. died of hyperthermia on April 9.
  T.H., who died on April 8, and F.B., who died on April 9, had underlying problems that were “stressed by exposure to a hot environment.”
  The cause of death on all four residents’ death certificates was listed as hyperthermia.
  The medical examiner would not have determined that T.H. or F.B. had died of hyperthermia if she had not known about the other two deaths.
  The cause of death for purposes of a death certificate is not determined within a degree of medical certainty.

Wednesday, April 4

56. On April 4, the high temperature in the St. Louis area was 66° and the low was 47°.
57. On April 4, Johnson arrived at Leland between 8:00 a.m. and 9:00 a.m.  The heat was on at Leland.
58. On April 4, McDonald, the on-site maintenance man, did not call in or show up for work at Leland.
59. Johnson contacted Esformes about McDonald’s attitude, and Esformes told her to contact Immel about terminating him.  Johnson spoke with Immel by telephone.  Immel convinced her not to fire McDonald.
60. Johnson left Leland at about 6:00 p.m.
61. K.J. had a fan in her room on April 4, but it disappeared after that date.

Thursday, April 5
62. On Thursday, the temperature was unseasonably warm.  The high temperature was 80°.
63. Johnson worked at Leland during the day.  The staff complained to her about the temperature.
64. Johnson told McDonald to turn off the heat and turn on the air conditioning.  McDonald said that he would contact Immel.  McDonald turned off the heat.
65. Schappe arrived for work on April 5.  She had an all-glass office on the third floor of Leland.  She had a window-unit air conditioner in her office, but it did not work.
66. During the 3-11 shift, CNA Irma Mae Hurd looked for fans for the residents, but could only find one fan that they put in the dining room.
  Smith, her charge nurse, told Hurd to encourage fluids and put cold compresses on the patients.  Hurd complained to Smith that it was too hot, and he informed her that they were working on the air conditioner.  Patients complained to Hurd about the heat.  Patients and staff were perspiring.
67. When Johnson left at about 6:00 p.m., she knew that the heat was off at Leland.

Friday, April 6

68. On April 6, the high temperature was 83°.
69. Andrews, who had tendered his resignation but had not left Leland, worked as a charge nurse on the 7-3 shift on the third floor at Leland.  When he arrived at Leland, the outdoor 
temperature was cool.
  He worked with one other charge nurse and a CNA.  Andrews received no complaints about the temperature on the third floor.
70. Staff moved some patients into the dining room and day area when the temperature became warmer on the third floor.  The dining room was on the first floor and was cooler.  There was a patient who had breathing problems, and Andrews encouraged him to sit in the dining room.  There were a few fans on the third floor, but there was not a fan in every room.
71. CNA Stacey Nicole White worked the 7-3 shift on the second floor.  She was warm and perspiring.  CNA April Feazell worked with White on the second floor.
72. Before lunch White and Feazell asked Johnson when she was planning to start the air conditioner because it took some time to switch the system from heat to air.
  White told Johnson that in the past it had normally taken days to turn on the air conditioner.

73. Johnson asked if the previous administrator had taken care of it.  White said that he had patched it up so that it would work.  Johnson then asked, “Why should I?”

74. White knew that the air conditioning could not just be turned on but required a day or more to switch the system because she had worked at Leland for many years.
75. Johnson held a meeting with her department heads in the morning.  She directed employees in the activities department to circulate with a hydration cart, passing out popsicles and different fluids.  The department heads did not discuss the tube feeders; the nursing staff would have to make sure these residents were properly hydrated because tube feeders cannot take food or fluids by mouth.  Johnson and her staff discussed opening windows and looking for fans.  The Social Service Director, Brian, was coordinating with the nursing staff to determine 
who needed a fan.  Leland did not have enough fans for every resident’s room.  Brian called some residents’ families to ask them to bring in fans.
76. In the morning meeting, no one indicated that the temperatures in the building constituted a health hazard.

77. During the day, Schappe noticed that it was warm in Leland.  She asked Johnson about this and was told that the heat had been turned off on Thursday and that the maintenance person was working on getting the air conditioner turned on.

78. Schappe knew that the air conditioner at Leland was an old system and that it took some time to turn it on.
79. Schappe had complaints from the staff about the temperature in Leland, but not from the residents.
80. Schappe instructed her staff to encourage fluids.
81. During the afternoon of April 6, Johnson talked with McDonald, who told her that he had contacted Immel and that they were going to get the air turned on.  Johnson spoke with Esformes, and he was upset that the air conditioning was not turned on.  Esformes told Johnson that he would contact Immel.
82. Smith arrived at Leland for his shift at 2:25 p.m.  He worked a double shift on the third floor and left at 7:00 a.m. on Saturday.  Hurd worked the 3-11 shift on the third floor.  She complained of the heat to Smith and was informed that they were still working on the air conditioning.  Hurd told Smith that she could not find any additional fans, and Smith said that he would look for them.
  He was unable to find any.  Hurd was instructed to encourage fluids and 
give more frequent baths to the tube feeders.  Patients asked to be allowed to stay up later than their normal bedtime in order to stay in the cooler dining room.

83. At 5:00 p.m., Leland’s Medical Director, Dr. Vargas, told Johnson that it was warm in the building and that several people had complained.  Johnson told Vargas that the maintenance men were working on it, and Vargas left Leland.  Vargas did not indicate that the temperatures posed a health risk to the residents.
84. At 5:20 p.m., paramedics from Gateway Ambulance transported T.H. from the hospital to Leland.  In the paramedic’s report, it states that T.H. stated that she was too sick to leave the hospital.  T.H. was readmitted to Leland by Smith.
85. Johnson left Leland at approximately 6:30 p.m.  When she left, it was her understanding that an employee in the activities department would pass the hydration cart on Saturday, and that the nursing staff would push fluids on Sunday.

86. Johnson did not instruct her staff to call her if the air conditioning was not turned on.  She did not delegate to anyone the responsibility to contact McDonald over the weekend.

87. During the Period, there were no posted instructions on the third floor telling staff to give fluids to residents more often.
88. Smith did not take or document K.J.’s vital signs at any time during his shift.

Saturday, April 7

89. On April 7, the high temperature was 85°.
90. On Saturday, no one pushed the hydration cart.  The nursing staff was responsible for additional hydration measures.

91. Feazell worked 7-3 on the second floor.  She did not remember having any conversation with her charge nurse about the heat.
92. At 9:00 on Saturday morning, Johnson returned to Leland to pick up keys to a car.  She went into her office, which was located on the first floor in the center of the building.  Johnson saw a resident’s family member bringing in a fan.  No one complained to Johnson about the temperature in Leland.  Johnson did not go to the second or third floors while she was at Leland.
93. At 9:33 a.m., Virgil Shivers, a paramedic with the University City Fire Department (“the Fire Department”) responded to a call involving Leland resident C.T.
  Shivers filled out a paramedic’s report after the call.  The form listed several conditions that could be circled, including “hyperthermia.”  Shivers did not circle hyperthermia as one of C.T.’s conditions.
94. Schappe worked on Saturday, providing direct patient care, because another RN called in and Schappe was unable to find anyone else to work.  She arrived at Leland at approximately 1:00 p.m. and worked on the third floor.

95. Schappe provided direct patient care to T.H., who had recently returned from the hospital with pneumonia.
96. On April 7, T.H. had some congestion, and her temperature was 98°.
  She was on medication to fight infection.
97. Schappe left Leland at 4:00 p.m.
98. There was no charting done on April 7 during the 7-3 or the 11-7 shifts to document that K.J.’s feeding tube was irrigated as ordered by her physician, nor was there charting to document K.J.’s tube placement.
99. M.M.’s temperature during the 3-11 shift was charted as 98.2°.

Sunday, April 8

100. On Sunday, the outside temperature rose to 83°.
101. On Sunday, no one pushed the hydration cart.  The nursing staff was responsible for additional hydration measures.
102. At approximately 1:33 a.m., paramedics Shivers, Dave Larkin, and Captain James Clayton, with the Fire Department, arrived at Leland in response to a call concerning resident T.H.  T.H.’s room was hot.
  The air on the third floor was a little stuffy.

103. T.H. was pronounced dead at 1:33 a.m.  Shivers filled out a paramedic’s report after the call.  The form listed several conditions that could be circled, including “hyperthermia.”  Shivers did not circle hyperthermia as one of T.H.’s conditions.

104. Smith was not working when T.H. died and did not learn of her death until after he worked on April 9.
105. Johnson did not go to Leland on Sunday and received no telephone calls from any employee about the temperature.  Johnson did not call anyone to determine whether the air conditioning had been turned on.  Johnson spoke with Schappe by telephone concerning an altercation between two residents.

106. Schappe arrived at Leland on Sunday at 5:00 a.m., filling in for a nurse who failed to show up for work.  She worked on the third floor and gave direct patient care to M.M.
107. At 2:00 p.m., M.M.’s axillary
 temperature was 101.5°.  Schappe was concerned that M.M. was septic
 from her infected decubitus ulcer and believed that her high temperature was due to this condition.  Schappe noted that:  “Resident felt hot to touch.”

108. Schappe notified M.M.’s doctor, Vargas, who ordered blood cultures and Tylenol.  Schappe gave M.M. the Tylenol at 2:30 p.m. and did not take M.M.’s temperature again because her shift was over.
109. Schappe did not provide direct care to K.J., and  K.J. was not given extra fluids during the Period.

110. On Sunday, staff complained to Schappe about the temperature in Leland.  Schappe left Leland at 3:00 p.m.
111. At 8:15 p.m., staff related M.M.’s lab results to Dr. Pante, Vargas’ partner.   No new orders were given.  M.M. had a temperature of 99°.
112. At 9:30 p.m., K.J.’s temperature was 98°.

113. There are no nursing notes for K.J. from April 2 to April 8.  There is a nursing note at 9:30 p.m. on April 8, and then there is a 24-hour period – between 9:30 p.m. on April 8 and 10:21 p.m. on April 9 – in which nothing is charted in K.J.’s nurse’s notes.  At a minimum, the vital signs required to be taken every shift should have been charted.
  
Monday, April 9

114. On April 9, the high temperature was 91°.
115. At 2:00 a.m., M.M.’s temperature was 101.7°.  She was given Tylenol and her temperature went down to 100.9° at 3:00 a.m.
116. Andrews worked as a charge nurse on the 7-3 shift on the third floor at Leland.  He provided direct care for M.M. and K.J.  The staff encouraged the patients to relocate to the dining area.  M.M. did not come out of her room because of her condition.  Andrews kept cool towels on her neck and gave her extra fluids.  K.J. did not come out of her room.
117. White worked from 7-3 on the second floor.  White went up to the third floor first because she was assigned to that floor, but was pulled to the second floor.  She was only on the third floor for about 15 minutes. She was perspiring on the third floor and was relieved to be moved to the second floor because it was cooler.
118. The indoor temperature on the second floor was hotter than it had been on Friday, and the humidity was “almost unbearable.”
  White spoke with her charge nurse about the heat.
119. White brought in a portable fan from her home because she knew that it had been hot over the weekend and expected it to be hot in Leland on Monday.
  She took the fan into the residents’ rooms to blow on them as she cared for them.  There were extra fluids provided that White gave to the residents, and the staff kept the windows open.  Three residents complained to White about the heat.  The CNAs were complaining about the heat.
120. There were rumors among the staff that residents had suffered some illness due to the heat.

121. Schappe arrived for work early in the morning on Monday.  The air conditioner was still not working.  
122. Johnson arrived for work at Leland at about 8:00 a.m.
123. There was a plumbing problem at Leland, and Johnson attempted to contact McDonald.  He was not in the building and had not notified anyone that he would not be there.  At 8:30 a.m., Johnson contacted Immel, who said he would call Roto Rooter.
124. At 9:00 a.m., Johnson held a department head meeting.  They discussed general complaints about the heat.

125. Schappe asked Johnson about the air conditioning because she had been getting complaints from the staff that they were uncomfortable.  Johnson told her that she and the maintenance person were taking care of it and that “it wasn’t [her] concern.”
  Brian Cody, the social services director, also asked that something be done about the heat.
126. At 9:55 a.m., paramedics Shivers, Michael David Wall, and Captain Clayton responded to a call concerning F.B. at Leland.
  The temperature on the second floor was not uncomfortable.  F.B.’s room on the second floor of Leland was hot, and her window was closed.
  F.B.’s family was present in her room.
127. F.B.’s skin was warm to the touch and dry.
  F.B. was pronounced dead at 9:51 a.m.
128. Captain Clayton asked a staff member why the air conditioner was not on, and she answered that they had the air on at the same time the year before and that it got really cold the 

following week, and that the patients froze.
  Shivers opened the window, but the nurse closed it again.
129. At the staff meeting, Johnson and Schappe learned that F.B. had just passed away. F.B.’s family had been complaining about the heat.  No one in the meeting voiced a suspicion that F.B.’s death was related to the heat.  The nurse who had been caring for F.B. was upset because F.B.’s family had been arguing over the tube feeding.
130. During the meeting, Johnson learned that two other residents, T.H. and C.T., had expired over the weekend.
  Again, no one voiced a suspicion that the deaths were related to the heat.  Schappe informed Johnson that M.M. had been sick over the weekend, that she was spiking a temperature, and that they were monitoring her for sepsis.
131. That morning, Roto Rooter employees broke a pipe at Leland and water came “shooting down” into the first floor dining room.

132. At 10:00 a.m., Johnson contacted Immel again.  Immel said he would come to Leland.  During this conversation, Johnson asked Immel about the air conditioning.  He said he would take care of it.
133. Immel arrived at Leland and took care of the plumbing problem.  In the mid morning or early afternoon, Immel spoke with Johnson and told her that the air conditioning system at Leland was a chiller system that required extensive work by a contractor to start functioning again every year.
  He also told her that once the air was turned on, they could not 
begin to heat the facility again quickly enough if the outside temperature cooled and the residents could be in danger of pneumonia.
  He told her that he had to call Grand Oaks.
134. At 11:00 a.m., M.M. had an axillary temperature of 101.9°.  Andrews charted:

Tylenol given 650 mg per CT.  Resident alert and agitated as baseline.  Repositioned on [right] side.

135. Immel reported back to Johnson at about 1:00 p.m.  Immel told Johnson that Grand Oaks could not come to Leland until the next morning.  Immel did not give Johnson any other options with regard to the air conditioning system.  Immel said that there was going to be a storm and that “it was supposed to cool off[.]”
  Immel and Johnson discussed the resident who had died over the weekend who had been suffering from pneumonia and two residents who had gone back and forth to the hospital with pneumonia.  Johnson realized that once the air conditioner was turned on, they could not get the heat back on quickly.
136. Johnson agreed that they could wait until Tuesday morning for Grand Oaks to work on the air conditioner at Leland.
137. Andrews monitored M.M. carefully throughout the day because she was running a temperature and did not seem to be responding to the Tylenol she was given.  At 1:00 p.m., M.M.’s physician started her on an antibiotic, Rocephin IM.  Andrews noted that he was going to continue to monitor her and note the color and amount of her urine to look for signs of dehydration.  At about 1:30 p.m., M.M.’s relative asked Andrews about the air conditioning system.  Andrews related what he had been told – that they were working on the system and it would be running at any time.
  Andrews called Brian Cody, the social services director, to ask him if he knew what was happening with the air conditioning.  
138. At 2:30 p.m., M.M.’s temperature was 104° and Andrews gave her Tylenol.  He applied cool towels and monitored her condition after getting the Tylenol and antibiotic.
139. Neither Schappe nor Johnson instructed Andrews to get more fans on the third floor.  The hydration cart was circulating with additional fluids.
140. During the afternoon of April 9, it was warm in the facility.  The nursing staff did not indicate to Johnson that the temperatures constituted a health risk to residents.  Johnson did not go up to the third floor during the day.
141. Schappe did not provide direct patient care for M.M. on Monday.  Andrews did not relay any concerns to Schappe about M.M.’s condition.
142. Johnson left Leland at about 6:00 p.m.
143. Schappe left Leland at about 6:00 p.m.  She understood that Grand Oaks could not come so late in the day, and that Johnson had decided that it was acceptable for them to come the next morning.
144. Hurd arrived for the 3-11 shift at 3:15.  It was hot and humid on the third floor.
145. Smith arrived at Leland at about 4:00 p.m.  He was not scheduled to work, but was filling in for someone else as the charge nurse on the third floor during the 3-11 shift.  There were approximately 40 residents on the third floor.
146. The normal staff on the third floor during the 3-11 shift consisted of two licensed nurses, three or four CNAs, and one CMT.  On April 9, on the third floor, Smith was the only nurse and there were two CNAs, Hurd and LaFay Kennell, and one CMT, Nina Hall.
  Smith supervised his staff, but was not a member of the management team at Leland.
  There was one other nurse, an LPN, in the facility.
147. Hurd asked Smith about the air conditioner, and he told her that there was nothing he could do about it.

148. RN Ebony Crittendon, a nurse who had worked the previous shift, gave Smith a report on the patients.  She told Smith that M.M. was still running a temperature and was on antibiotics, but no further facts about her condition.  Smith knew that M.M. had been running a low grade temperature periodically “since she’d been at the facility.”
  No one told Smith that anyone had died over the weekend.  K.J. was not included in the report.
149. Smith was responsible for direct patient care for approximately 12 patients.  He was the only one on the third floor who could feed and flush the six tube feeders.  He was the only one on the third floor who could give IM injections (into a muscle).
150. Smith checked on M.M. at 4:00 p.m.  He charted: 

Resident alert and responsive, skin warm and moist, G tube intact, patent, G tube verified via placement.  Bolus with one can Isosoura . . . every 4 hours. . . .  Flushed with 100 cc’s of H2O, water, every four hours.  Bowel sounds audible times 4, abdomen soft and distended.  Staples remain in sacral flap.  Staples remain in BKA right stump.  Resting quietly in bed with side rails up times 2. . . . Call light within reach.
151. At 4:30 p.m. Smith talked with Schappe.  She mentioned a plumbing problem as a reason that the air conditioner was not turned on.
152. Early in her shift, Hurd found M.M. sweating and lying “in pools of water” with her clothes soaked.
  K.J. was also sweating to the point that her clothes and bed were soaked.  The staff was using more linen than normal because the residents were sweating.

153. Staff closed some of the windows on the third floor when it began raining hard.
  Hurd was too busy to open them again when the rain stopped.

154. Smith normally took his lunch break between 7:30 and 8:30.  He did not take a lunch break on April 9.
155. At about 7:30 p.m., Hurd reported to Smith that M.M. was not breathing right.  M.M.’s axillary temperature at that time was 108.5°.
  Smith called Vargas and 911.  The call for assistance came into the Fire Department at 7:41 p.m.  While waiting for the ambulance, Smith put M.M. on oxygen and changed the soiled dressing on her Stage 4 decubitus ulcer.  Smith did not perform CPR on M.M.
156. Lori Taylor, Dave Larkin, and Rump, paramedics with the Fire Department, arrived at Leland within two minutes of Smith’s call.
157. Taylor found the first floor of Leland comfortable, but felt the heat from the elevator when it descended from the third floor.  The third floor was “very, very hot” and the air was “very stiff.”
  Taylor did not see any fans.  She noticed that staff members were sweating and a few had towels around their necks.
158. When they reached M.M.’s room, Taylor noted that the resident’s skin was hot and dry.  Larkin believed that M.M. was suffering from heat stroke because of the heat and her symptoms.
  M.M. did not have any towels around her neck or on her face.
159. Taylor asked Smith and two other employees what was going on with the heat.  They said that the air conditioner wasn’t working.  Larkin also told Smith to get the air 
conditioner turned on, but Smith responded that he could not do so because of a plumbing problem.  Smith knew that the air conditioning system was old and that it took some time to turn it on.  He knew that he could not “turn a switch” and turn it on.

160. Taylor described the heat on the third floor of Leland as follows:

Unbelievably hot for – I don’t know that I’ve ever been inside a building that had that much heat in it that didn’t have a fire.  I mean, it was unbelievable.  It was startling.

161. Taylor told the staff that if they could not get the air conditioner working, they would need to get the patients off the third floor. 
162. The paramedics transported M.M. to St. Mary’s Hospital.  M.M. was pronounced dead at the hospital at 8:43 p.m.
163. At 8:05 p.m., Smith called Schappe and told her that M.M. had an axillary temperature of 108.  Smith did not mention any temperature problems in the building, and at first Schappe thought that the resident’s temperature was a mistake.
164. After this call, Schappe immediately called Johnson.  Johnson asked if Smith had said 100.8.  Schappe clarified that it was really 108.  Schappe informed Johnson that the paramedics said that someone needed to turn the air conditioning on.  Johnson said that she was going to call Immel.
165. Johnson called Immel on his cell phone.  Immel said he would go to Leland.
166. At the hospital, Taylor attempted to call her fire department captain, Jamie Clayton, but could not reach him.  She called Deputy Chief Steve Olshwanger at his home and explained the situation at Leland.  Olshwanger called Captain Clayton at the firehouse because he was closer to Leland.
167. Captain Clayton went to Leland, arriving at approximately 8:00 p.m.  He informed Smith that there had been a complaint about a heat problem. Smith told Captain Clayton that there was a problem with the air conditioner related to a plumbing problem.  Smith said that it would be fixed by the next morning.  Captain Clayton asked to speak with Smith’s supervisor.
168. At 8:41 p.m., Smith called Schappe and told her that the fire captain wanted to talk to her.  The fire captain told Schappe that it was too warm in the building and that she needed to get the air conditioning working or bring in more fans.  Captain Clayton said that he would not leave until something was done.
169. Schappe immediately called Johnson and told her what the fire captain had said.  Johnson said that she had already called Immel and that it would be taken care of.  Schappe asked Johnson if she needed to return to Leland.  Johnson said no, that it was a maintenance and administrative problem.
  Johnson told Schappe that she would call her from the facility.
170. Johnson called Immel on his cell phone, and he said he would handle the situation.  Johnson told him that she was going to the facility.  Johnson called Esformes and Elaine Jones, an NHA at another facility owned by Esformes.
171. Captain Clayton and his battalion chief, Gerald Williams, spoke with Immel, who was on-site.  Immel stated that he would have the air conditioning units on within an hour.
  Clayton and the other paramedics who had returned to Leland left with this assurance.
172. Johnson arrived at Leland at about 9:30 p.m.  The temperature on the first floor was warm, but no warmer than when Johnson left at 6:00.  Johnson immediately took a call from Esformes, then found Immel.  Immel told her that they were trying to turn the air conditioner on, 
but that there was a part broken.  Johnson spoke with Esformes again, then let Immel speak with him.
173. Grand Oaks was at Leland at this time.  Grand Oaks’ invoice for this date states:

Call to switch over from heating to cooling mode.  Upon initial start-up found cooling tower supply pump on smaller unit to be frozen together.  Attempted to get new part through emergency part house.  Was unable to at non-business hours.  Will get part when business opens up.  On larger unit found contactor for cooling tower fan to not be closing.  By passed switch until electric can be work [sic] out.  This unit is running at time being.  While other work was done turned on water supply to cooling towers to get their resvoirs [sic] filled up.

Helped with the switch over from heat to air conditioning with the boiler.  Found the supply pump on the smaller unit froze up.  On larger unit found the contactor for cooling tower fan bad.  By-passed contactor to get unit running for time being.  Will have to come back with parts.
174. At about 10:00 p.m., Hurd found K.J. unresponsive and could not detect any vital signs.  She looked for Smith, but could not find him.  Hurd made a “stat” call on the loud speaker system for any nurse to come to K.J.’s room.
  A nurse responded and told Hurd to call 911.
175. During or just after her conversation with Esformes, Johnson heard a code
 called on the third floor.  Johnson went up the back stairs to the third floor.  It was hot and muggy, and the windows were closed.
176. Schappe returned to Leland at approximately 10:00 p.m.  En route, Johnson called Schappe to come back because K.J. had coded.
177. When Johnson reached K.J.’s room, Hurd and a new nurse were attempting to perform CPR on the resident.  Johnson went to the nurse’s station looking for a crash cart.
  She found an ambu bag,
 but could find no crash cart on the third floor.  Hurd had also looked for the crash cart and ambu bag.  She could not find the ambu bag and found an empty crash cart.
  The nursing department at Leland was responsible for the crash cart.
178. Johnson returned to K.J.’s room with the ambu bag, but the paramedics were already there.  The paramedics who responded to the call were Taylor, Larkin, Shivers, Wall, Rump, and Captain Clayton.  They had arrived at Leland at 10:19 p.m.

179. University City Police Officer Lisa Ann Dauernheim also responded to a “sick call” at 10:15 p.m.
  Dauernheim saw one fan on the nurse’s station and noticed that staff were sweating.  Hurd
 told Dauernheim that she had checked on K.J. at 9:00 p.m. and that K.J. had been fine.

180. Shivers found the third floor “extremely hot.”
  There was no air circulation.  Shivers did not see any fans.
181. The windows were closed on the third floor.  It was hotter inside the building than it was outside.  It was drizzling rain outside.
182. K.J. had no vital signs at all.  K.J.’s skin was “so hot and so dry.”
  K.J. was pronounced dead at Leland.  K.J.’s rectal temperature was 109.7°.
183. Walls took a tympanic (ear) thermometer and took about 15 measurements of the ambient temperature on each floor at Leland.

184. A tympanic thermometer is “designed to read the ambient air temperature that’s trapped in between the end of the sensor and the tympanic membrane, which is [the] eardrum.”
  Wall got a reading of  95° just outside the elevator on the third floor.  Wall called the National Weather Service, who gave him the current ambient temperature for St. Louis at that time as 78° or 79°.  Wall went outside with his thermometer and took a reading of 80°.  Wall returned to the third floor and proceeded to take temperature readings.  All other temperature readings on the third floor were 98°.  On the second floor the readings were 90°.  On the first floor the readings were between 82° and 85°.  Wall reported his findings to Captain Clayton.
185. At 10:21 p.m., Smith charted in K.J.’s nurse’s notes:

Resident was found unresponsive.  911 dialed.  CPR was started until Gateway amb arrived at facility . . . .

186. K.J. died at Leland at 10:23 p.m.
187. Before K.J. coded, Smith went down to the laundry room on the first floor.  Employees on the first floor had been calling Smith because the laundry attendant had left for lunch and had not returned.  Smith found linen in the washing machine, in the dryers, and dirty linen in barrels.  Smith did not send a CNA because he had to call the housekeeping supervisor and the phone list was locked in the first floor medication room.  CNAs were not allowed to go into the medication room.
188. Smith called the housekeeping supervisor from the first floor nurses’ station.  He was gone from the third floor for a period of time between 30 minutes and one hour.
  Smith was in the laundry room when K.J. coded and did not hear the page.

189. Captain Clayton called Deputy Chief Olshwanger and received authorization to evacuate at least the third floor at Leland.
  Clayton and Johnson ordered the patients evacuated.  Captain Clayton requested four ambulances from Gateway Ambulance Service and three ambulances from Abbott Ambulance Service,
 but neither service responded.  With the help of all available staff and the firefighters and paramedics, the patients were moved to the first floor, which was cooler.  Some patients were moved in their beds, and some could be moved in wheelchairs.  The evacuation took approximately two and a half hours.
190. Larkin saw staff members walking around with towels around their necks and heard staff complain that it had been hot there all day and that “it was about time we were doing something.”

191. When Schappe arrived at Leland, she went to the third floor and noted that the windows were closed.  It was hot and muggy.

192. When Schappe arrived, the evacuation of patients from the third floor was almost complete.  Staff moved patients to empty beds and to mattresses on the floor.  Staff took all patients’ vital signs, and they were given fluids.  All the patients who were relocated had temperatures within the normal range.
193. Johnson was told that the windows were closed because it had been storming and rain was coming into the building.
194. Captain Clayton left the scene at 1:13 a.m. on Tuesday.
195. Smith stayed to help with evaluation and the patients.  He left Leland at 7:00 a.m. on Tuesday.

After April 9

196. On April 10, Johnson filed a self-report with the Division of Aging concerning the incident.  Johnson reported the deaths of M.M. and K.J., but not the deaths of T.H. and F.B.  At that time, Johnson did not believe that the latter two deaths were heat related.
197. On April 10, at approximately 8:00 a.m., Deputy Chief Olshwanger visited Leland to check on the conditions.  The air conditioner fan was blowing warm air.  All of the windows were open, and there were a few fans.  It was warm on the third floor, but not hot.

198. Olshwanger notified the Division of Aging about what took place at Leland.
199. Johnson and a consultant, Jeannie Rutledge, developed policies and conducted in-service training.
200. The Division of Aging performed an investigation at Leland and delivered a list of deficiencies.  The Statement of Deficiencies listed a Class I (immediate jeopardy or harm to resident) deficiency involving the air conditioning.  Leland was not cited for abuse.

201. Schappe was not involved in the plan of correction for the deficiencies.
202. Schappe was given a job description of the DON position.
203. At Johnson’s direction, Schappe wrote a written reprimand to Smith based on information that he had left the building on his shift on April 9.

204. Johnson worked on a plan for extreme hot temperatures and evacuation and held an in-service training session on the plan.  In-service training sessions were held on recognizing dehydration and hyperthermia.
205. Johnson resigned her NHA position because her husband was sick and because Esformes would not agree to install an automatic air conditioning system at Leland.
206. By letter dated May 22, 2001, Schappe resigned as DON at Leland.
207. Approximately one year after the events at Leland, Marilyn Rantz, one of the Board’s expert witnesses, wrote an editorial for the St. Louis Post-Dispatch about the incident at Leland.  The editorial stated:  “The time is long past for local and state-wide outrage to surface and ask, ‘Why no action?’ and “But, what about actions against the owners?  What about charges of abuse and neglect?’”

Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that the licensee has committed an act for which the law allows discipline.
  The burden of proof in this case is a preponderance of credible evidence – whether it is more probable than not that a specific event occurred.
  The party may meet this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the 
testimony, we must make a choice between the conflicting testimony.
  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”

I.  Evidentiary Rulings
A.  Exhibit 6


The Board offered Petitioner’s Exhibit 6, an investigative report dated June 8, 2001, that was prepared by Jerry James, Investigator III for the Department of Social Services.  We admitted the exhibit over hearsay objections, but stated that we would consider our ruling again.
  Pursuant to § 536.070(10), we affirm our decision to admit the exhibit.  The objections noted will go to the weight of the evidence, not its admissibility. 

B.  Exhibit J-E

Exhibit J-E is a binder containing deposition testimony and excerpts from depositions.  The parties filed their own designations, counter-designations, and objections.  In reviewing the record for this case, we have taken note of these designations, counter-designations, and objections.  As our findings of fact make clear, we have relied primarily on medical records and hearing testimony for our findings of fact.

II.  Expert Witness Bias


The Board’s expert witness, Marilyn Rantz, PhD, RN, FAAN, was questioned extensively because she wrote an editorial about the incident at Leland for advocacy organizations.  She was approached by the Silver Haired Legislature
 and the Missouri 
Coalition for Quality Care
 and asked to write an article to “raise the issue of the deaths at Leland.”
  She wrote the editorial before she was approached to review the record and be a witness in this case.  Smith argues that Rantz was biased against him.

Rantz testified as follows:


Q:  Did anything in that editorial relate directly to Teresa Johnson, Dawn Schappe, or Mark Smith’s conduct in April of 2001?

A:  No.

Q:  So was it just a general overview of the facility?

A:  It was a general overview of what had happened and asking that something, that legal proceedings continue on behalf of those residents.

Q:  Okay.  Are any of your opinions today based on anything contained in those articles or anything you’ve seen in the papers?

A:  Not really, no.

Q:  Do you have any particular desire in helping the Attorney General’s office in this case?

A:  No, I’ve made it perfectly clear I don’t like to do this and I’m not doing this again.

Q:  Will you be affected by the outcome of this licensing action?

A:  No.

Although Rantz testified that she felt the need to raise the issue of abuse charges in her editorial, she stated that she had not pre-judged the case with regard to particular individuals.


The bias of a witness is not an irrelevant issue.
  “Exposing a witness’s bias on cross-examination or by extrinsic evidence is a valid form of impeachment.”
  Smith’s counsel was given considerable latitude in questioning Rantz about her editorial and her opinions of the incident before she was asked to review the record for the Board.  Rantz’s article recommends that the St. Louis County Prosecuting Attorney’s Office seek the assistance of the Office of the Attorney General in investigating the circumstances at Leland and determining whether abuse and neglect charges should be filed.  Rantz questions whether legal action should be taken against Leland’s owners and “staff who apparently failed to protect the residents,”
 but targets no specific individual or type of staff.


While we consider potential bias, we do not discount Rantz’s opinions entirely and give them weight as noted below.
III.  Cause for Discipline


The Board argues that there is cause for discipline under § 335.066, which states:


2.  The Board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *


(5) Incompetency . . . gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence[.]

Incompetence refers to “the actual ability of a person to perform in [the] occupation.”
  Incompetence is also defined as a general lack of, or a lack of disposition to use, a professional ability.
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  “Violate” means to break or disregard.
  
A.  Care of M.M.


The Board argues that there is cause for discipline because, on April 9, Smith failed to take M.M.’s temperature until 8:00 p.m. or if he did so, failed to record the temperature.  The Board contends that Smith did not provide appropriate treatment to M.M.  We have found that Smith took M.M.’s temperature at about 7:30 that night and did not do so before that time.  Smith argues that he was told that M.M. had a temperature, but not how high it was.  He states that he checked on M.M. at 4:00 p.m. and charted accordingly.


There is conflicting testimony about Smith’s knowledge of M.M.’s temperature.  Hurd testified that she took M.M.’s temperature before 7:30, that M.M.’s temperature was 106°, and that she told Smith of the high temperature.
  Smith denies this.  If we accept Hurd’s testimony that she took M.M.’s temperature and told Smith of M.M.’s high temperature before 7:30 p.m., we would determine whether Smith is subject to discipline for failing to chart M.M.’s temperature in the nursing notes and for failing to take action upon being told of her high temperature.  If we accept Smith’s testimony, we would determine whether Smith is subject to 
discipline for failing to monitor M.M.’s condition until 7:30 p.m. when she was discovered with a temperature of 108.5°.


The Board has the burden of proving its case by a preponderance of the evidence.  There is no physical evidence, such as temperatures charted in M.M.’s record, to support either Hurd’s or Smith’s version of the story.  No one else testified to corroborate either witness.  On cross-examination, Hurd appeared credible on many points, but forgetful and confused on others.  She testified that she spoke with Smith that Monday before he had arrived at the facility.
  The date in question was almost four years before the hearing, and some testimony from Hurd’s deposition, taken closer to April 9, 2001, conflicts with her testimony at the hearing.  We find that Hurd’s testimony alone is not sufficient evidence for us to make findings of fact based on it.  We have made our findings of fact based on Smith’s testimony.

Rantz testified that M.M. should have been monitored every hour to every two hours.  She testified that although Smith was not told of the degree of fever M.M. was experiencing, when told that she was running a temperature, he should have checked M.M.’s vital signs at 4:00 and should have monitored her more often than every four hours.
  She testified:

When Mark came on duty, following your hypothetical, the off going charge nurse told him that [M.M.] had an elevated temperature.  I would have expected at four o’clock then when he came on duty, as he’s charted that he has assessed the resident, that he would have assessed the temperature coming on duty, knowing that this was one – this particular resident in the group that he was responsible for had a temperature that the off going nurse reported.  I would have expected him to have checked that and then chart about what he assessed.  He’s charted quite a lot for four o’clock, but none of what he’s charted includes an assessment of temperature . . . .

Rantz also notes that when Smith charted in the nursing notes at 4:00, he had an opportunity to notice M.M.’s 2:30 temperature of 104°, which Andrews had charted.


Smith’s expert witness, Dr. Thomas Johnson, Jr., testified that Smith adequately monitored M.M. for signs of heat-related illness.
  We agree with Rantz that Smith did not adequately monitor M.M.  He performed an assessment of her at 4:00 p.m. and chose not to take the few moments that it would have taken to take her temperature and assess how serious her condition was.  Smith charted his 4:00 assessment in the nursing notes and had access to the information charted earlier  – that M.M.’s temperature at 2:30 p.m. was 104°, not a low grade temperature that did not require immediate attention.  Smith knew that M.M. was running a temperature, but did not make any assessment of her temperature or other vital signs until 7:30 p.m.  We find that this conduct evidences incompetence
 and a violation of professional trust.  Because he did assess her condition at 4:00, even if inadequately, we do not find that the conduct is so egregious that it demonstrates a conscious indifference to a professional duty.

Smith is subject to discipline under § 335.066.2(5) and (12) for incompetence and a violation of professional trust, but not for gross negligence.
B.  Care of K.J.


The Board argues that there is cause for discipline because, on April 9, Smith failed to perform an assessment of K.J. earlier in his shift than 10:21 p.m., or if he did so, failed to record the assessment.  The Board argues that Smith did not provide appropriate treatment to K.J.


Again, there is a conflict between Hurd’s testimony and Smith’s.  Hurd testified that she took K.J.’s temperature and told Smith about it, and Smith testified that she did not.  For the 
reasons stated above, we decline to make findings of fact in accordance with Hurd’s testimony.  
Our findings are based on Smith’s testimony that he did not know about K.J.’s temperature and that no temperature was taken until the end of the 3-11 shift.

Smith argues that he was not informed of K.J.’s condition and was therefore under no duty to take her temperature earlier.  Rantz testified that Smith had a duty to perform an assessment of K.J. before he did and that he violated this duty.
  But unlike the situation with M.M., where we could at least make a finding that Smith knew that the resident was running a temperature, the Board has provided us with insufficient evidence to do so with K.J.  We know that K.J. was a Medicare patient
 whose temperature should have been taken once per shift.  Rantz’s testimony is not helpful because she testifies as though K.J. was not a Medicare patient and states that the length of time that her vital signs were not charted – several days – was acceptable.
  Rantz makes a general statement that Smith’s failure to assess K.J. before 10:21 p.m. was a violation of a duty, but does not explain the basis for her opinion since she is not basing it on K.J.’s Medicare status.  There is no testimony that – without knowledge that K.J. was running a temperature – waiting to take the temperature until the end of the shift was improper.  Furthermore, there is no testimony that even for a Medicare patient, waiting to take the temperature until the end of the shift was improper.

The Board has not carried its burden of proving by a preponderance of the evidence that there is cause to discipline Smith for his care of K.J.  We find no cause for discipline for gross negligence, incompetence, or violation of professional trust in Smith’s treatment of K.J.
C.  All Residents


The Board argues that there is cause for discipline because, on April 9, Smith and his staff did not adequately monitor the residents for signs of heat-related illness and dehydration and did not take appropriate steps to intervene once residents showed signs of heat-related illness.  We have found cause for discipline for failure to monitor M.M. and have found no cause for discipline for failure to monitor K.J.  There is no evidence that other residents, although they may have been uncomfortably hot, showed signs of heat-related illness.


The Board argues that Smith is subject to discipline because he did not ensure that the staff followed appropriate procedures to provide adequate care and because he failed to move the patients to a cooler area or otherwise cool the patients.  Rantz testified that Smith had a duty to monitor the building temperatures on his floor and that his failure was a violation of professional trust and confidence.
  While we agree with Smith that he should not be held responsible for failing to contact maintenance directly, we find that Smith was on sufficient notice, at least by 8:00 p.m., that the building temperature was a patient care issue and should have contacted his supervisor or taken other measures less drastic than evacuation before he was ordered to do so.

When the paramedics left with M.M. at approximately 8:00, Taylor told Smith that they needed to get the air conditioner on or get the patients off the third floor.  Smith’s argument that the fact that the paramedics left Leland without evacuating or that others did not call 911 absolves him of responsibility is disingenuous.  As of 8:00 p.m., Smith was on notice that some action needed to be taken immediately to protect the Leland residents.  He knew that M.M. had an axillary temperature of 108.5°, a temperature that was described as “unequivocally  heatstroke.”
  Smith informed Schappe of M.M.’s temperature, but did not mention the high 
temperatures in the building or Taylor’s comment.  Smith did not seek guidance on what measures would be appropriate considering the physical conditions at Leland.  It was only later, when Captain Clayton asked Smith to call Schappe and spoke with her himself, that the heat issue in the building was addressed.


Smith argues that he and his limited staff did the best that they could under the circumstances.  He argues that they applied cold towels to the residents and encouraged the residents to take extra fluids.  But this was not sufficient under the circumstances at Leland on the evening of April 9.  Testimony from paramedics indicated that the third floor was “unbelievably hot.”
  Rantz testified that Smith should have kept his residents safe, stating, “If that meant evacuating his unit, then he would [sic] have taken the steps to evacuate that unit.”
  Smith argues that he had no authority to evacuate the floor and no procedures in place to follow concerning a heat-related evacuation.  Even if we accept this argument,
 this does not excuse him from failing to contact his supervisor about the temperature.

Smith’s failure to more actively protect his residents constitutes incompetence, gross negligence, and violation of professional trust.  We find cause for discipline under 
§ 335.066.2(5)and (12).

D.  Leaving the Third Floor


The Board argues that Smith’s action in leaving the third floor without a nurse who could give medications and tube feedings and going to a location where he could not be reached constitutes gross negligence.  But the Board did not allege this as a cause for discipline in its complaint.


The complaint makes some general statements as we noted above about Smith’s failure to follow appropriate procedures and failure to monitor the residents for signs of heat-related illness, but it does not allege that the act of leaving the floor to go to the laundry room is cause for discipline.  This is a different course of conduct than failing to monitor the patients for heat-related illness, and if the Board intended to rely on it as cause for discipline, the act should have been set forth in the Board’s complaint.  We cannot find cause for discipline for uncharged conduct.

IV.  Smith’s Mitigating Factors – 
Circumstances at Leland on April 9

As a defense to all charges, Smith asks us to consider that he came in late to work a shift that he was not assigned to work and was short-staffed on that shift.  We sympathize with his situation.  He was the only nurse who could give IM medication.  He was the only one who could feed and flush the six residents who required tube feedings.  He had to provide direct patient care to 12 patients of his own and oversee the staff caring for the other 28.  There is no evidence that Smith intentionally harmed the residents.  However, although the circumstances were extraordinary and tragic, Smith failed to rise to those circumstances as a competent nurse would have done.  He was under a duty to do more than he did in order to protect his patients, and his conduct is cause for discipline under the disciplinary statute.

Smith may further argue factors such as the under-staffing and his attempts to care for the residents to mitigate the level of discipline the Board may impose.

V.  Affirmative Defenses Asserted in Answer

A.  Injuries Sustained by K.J. and M.M.


Smith offers as an affirmative defense that any injuries and damages sustained by K.J. and M.M. are the “direct and proximate result” of someone else.
  The Board alleged cause for discipline for gross negligence, incompetence, and violation of professional trust, as defined earlier in this decision.  None of these causes for discipline includes an element of injury, damages, or causation.
  The primary purpose of professional licensing is to protect the public, not to punish licensees for injuries that they may have caused.
  Therefore, the Board may prove a case for breach of a professional standard without proving any resulting harm, even if the complaint has pled such harm.


We analyze Smith’s conduct and determine whether his actions constitute cause for discipline under the law.
B.  Failure to Plead Facts in Complaint


Smith argues that the Board’s complaint was not specific enough to put him on notice of the conduct at issue.  We disagree.  The Missouri Court of Appeals has described the required degree of specificity for the Board’s factual allegations:
The specificity of charges could be at essentially three levels.  The most general is simply a statement that the accused has violated one or more of the statutory grounds for discipline without further elaboration, i.e., he has been grossly negligent.  Such an allegation is insufficient to allow preparation of a viable defense.  The second level involves a greater specificity in setting forth the course of conduct deemed to establish the statutory ground for discipline.  The third level involves a degree of specificity setting forth each 
specific individual act or omission comprising the course of conduct.  Due process requires no more than compliance with the second level.

Duncan v. Missouri Bd. for Architects, Prof’l Eng’rs and Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988) (citations omitted).


We find that the Board’s complaint is sufficient under the Duncan standard and sufficient to comply with our regulations.  We have not found cause for discipline on the matter not contained in the complaint.
C.  Unconstitutional


Smith argues that § 335.066.2(5) and (12) are unconstitutionally vague, that the lack of a statute of limitations in filing a licensing complaint is unconstitutional, that Chapters 335 and 621, RSMo, and proceedings under those chapters are unconstitutional, and that the failure to plead sufficient facts in the complaint is insufficient to state a claim as required by the constitution.

This Commission does not have authority to decide constitutional issues.
  These issues have been raised and may be argued before the courts if necessary.
  However, we note that 
§ 620.154 provides a statute of limitations in licensing cases in certain circumstances.  Courts have also found that such terms as gross negligence are not unconstitutionally vague.
  We have found that the complaint was sufficiently pled.
D.  Laches, Estoppel and Detrimental Reliance


Smith argues the affirmative defenses of laches, estoppel, and detrimental reliance.  Laches is an equitable defense.
  In order to prove estoppel against a government agency, a party must show:

1) a statement or act by the government entity inconsistent with the subsequent government act; 2) the citizen relied on the act; and 3) injury to the citizen.  In addition, the governmental conduct complained of must amount to affirmative misconduct.


As an administrative agency, we have no authority to apply the doctrines of equity.
  In addition, Smith has offered no evidence to support any of these affirmative defenses.
E.  System Failure


Smith argues that he should not be held personally liable for a “system failure” at Leland.  He states:

Answering further and for an affirmative defense, Respondent contends that all or part of the acts alleged as a basis for discipline were the responsibility in full or part of actions of the patients, nurses, or other nursing home personnel at Leland Health Center, all of whom were part of a “system” for processing and treating patients at Leland Health Center.

As noted above, although embedded in a context of very difficult circumstances and instances of fault on other parties, we have looked at Smith’s conduct in light of those circumstances and determined that it is cause for discipline.
F.  Failure to Follow Statute

Smith argues that the Board’s complaint should be barred because it failed to follow 
§ 621.045.3(1).  Smith offers no evidence that the Board failed to follow this statute nor any legal argument that any such failure would bar the complaint.
VII.  Request in Answer for Memorandum Decision


Smith requested a “memorandum decision in accordance with § 536.090, R.S.Mo. and 
1 C.S.R. 15-2.530.”
  The regulation authorizes a bench ruling, but Smith does not comply with the requirements of the regulation by providing a joint motion and waiver of the requirement that we issue findings of fact and conclusions of law.  Section 536.090 is the statute that requires us to issue findings of fact and conclusions of law.  Therefore, we have not issued a bench ruling, but have complied with § 536.090 with this decision.
Summary


Smith is subject to discipline under § 335.066.2(5) and (12).

SO ORDERED on April 7, 2006.



________________________________



KAREN A. WINN
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	�Tr. at 1371.


	�Id. at 1344.
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	�Tr. at 1009.


	�Id. at 1004-05.
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	�Pet’r Ex. 34 at 155.
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	�C.T. was another resident of Leland who expired over the weekend.  Neither the Board’s complaint nor any evidence in this case raises an issue as to C.T.’s death.


	�Tr. at 1293.


	�Id. at 1302.


	�Tr. at 1308.
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St. Mary’s Hospital at 8:00.  Pet’r Ex. 35 at 222.
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	�“Term used in hospitals to describe an emergency requiring situation trained members of the staff such as a cardiopulmonary resuscitation team, or the signal to summon such a team.” PDR MEDICAL DICTIONARY 360 (1st ed. 1995).
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	�Tr. at 2104.
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