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DECISION


We find that James Edward Smith’s insurance agent license is not subject to discipline because the Director of Insurance failed to meet his burden of proof that Smith’s action in signing a document for another person constituted fraud, forgery, deception, collusion or conspiracy, or demonstrates a lack of trustworthiness or competence.

Procedure


On November 21, 2002, the Director filed a complaint alleging that Smith’s insurance agent license is subject to discipline.  On March 12, 2003, we held a hearing.  Legal Counsel Carolyn H. Kerr represented the Director.  Samuel E. Trapp represented Smith.  The matter became ready for our decision on June 17, 2003, the date the last brief was filed.

Findings of Fact

1. Smith was licensed as an insurance agent, No. AT325327791.  Smith is currently licensed as an insurance producer, No. PR137945.
  He has been licensed since March 3, 1994, and his license is current and active.

2. Smith has been in the insurance field for 35 years.  He is licensed in Missouri and Illinois and prior to this complaint has never had an administrative complaint against his license.

3. On July 31, 2001, Smith worked for Allianz Life Insurance Company.  He called Duayne Madl to ask if he was interested in transferring from the marketing group he was in to the Life Sales marketing group.  Smith told Madl that Madl would get 500 free leads or continuing education (CE) credit if he made the transfer.  

4. Smith was working on a bonus system under which he received a certain amount of money based on how many contracts he arranged by the last day of a month.  On July 31, 2001, Smith had 49 contracts, which meant that his bonus would have been $6,000.  The bonus for 50 contracts was $7,000.

5. Smith made the telephone call to Madl on a speaker phone, and Smith’s secretary, Cydney Crossin Smith, was also listening.  Smith always used the speaker phone for this type of call because Ms. Crossin Smith filled out forms if the person chose the CE credit option.  If the person chose the 500 free leads, Smith noted this across the top of the transfer form.  Allianz would disburse the free leads and charge Smith’s account for them.  

6. Smith signed the transfer form “Duayne J. Madl” and wrote “500 free leads” across the top of the form.  Madl received, and Smith was charged for, the free leads.

7. Based on the July 31 telephone conversation, Smith and his secretary believed that Smith had authority from Madl to sign Madl’s name.  Madl does not believe that he gave that authority.

8. On September 11, 2001, Allianz called Smith to terminate his contract.  That same day, Smith called Madl to ask whether there had been a misunderstanding.  Smith arranged to have Madl transferred back into his old marketing group and offered to let Madl keep the free leads.  Madl kept the free leads.  Allianz withheld $1,000 from Smith’s commission because his contract number had dropped to 49.

Conclusions of Law 


We have jurisdiction to hear the Director’s complaint.  Section 621.045.
  The Director has the burden of proving that Smith has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo App., W.D. 1992).


The Director argues that there is cause to discipline Smith’s license under § 375.141
 which provides:


1.  The Director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have:

*   *   *


(4) Demonstrated lack of trustworthiness or competence;

*   *   *


(6) Practiced or aided or abetted in the practice of fraud, forgery, deception, collusion or conspiracy in connection with any insurance transaction[.]


The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Competence is defined as “having sufficient knowledge, judgment, skill or strength” to perform a task.  Id. at 463.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).


“Forgery is the fraudulent making of a false writing having apparent legal significance.”  State v. Hudson, 793 S.W.2d 872, 879 (Mo. App., E.D. 1990).  The elements of forgery are (a) signing a person’s name without his authorization; (2) with the intent to defraud; and, in this context, (3) in relation to the business of insurance in an insurance transaction.  Id.  Deception is defined as “an act designed to deceive, to cheat someone by inducing their reliance on clever contrivance or misrepresentation.”  State ex. rel. Nixon v. Telco Directory Publishing, 863 S.W.2d 596, 600 (Mo. banc 1993).  It is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 298 (10th ed. 1993).

Hearsay Objection


At the hearing, the Director made hearsay objections to Smith’s testimony regarding his September 11, 2001, telephone conversation with Madl and also regarding the testimony of Smith’s secretary relating to the July 31, 2001, telephone conversation between Smith and Madl.


Following the objection to Smith’s testimony and before Smith had answered the question, Smith’s counsel rephrased the question, and no further hearsay objection was made.  

Therefore, contrary to the assertions contained in the Director’s brief and reply brief, there was no continuing or pending objection to Smith’s testimony, and consequently no ruling is necessary at this time.  


We reserved ruling on the hearsay objection to certain testimony of Smith’s secretary.  We overrule the objection to the extent that the testimony relates to her state of mind – her belief that Madl had given permission for Smith to sign Madl’s name, which is consistent with what Smith testified that he believed.  We do not consider the testimony for the truth of the matter asserted, and to that extent we sustain the Director’s objection.
  

Cause for Discipline


The Director’s case is based on affidavits to which Smith offered no objection.  Madl’s affidavit states that he did not sign the transfer form and did not authorize Smith to sign his name.  Smith and his secretary testified that they both believed that he was given authority to sign for Madl.  We do not have to find that Madl actually authorized the signature – the evidence of which we have found to be hearsay - to find that Smith believed that Madl had authorized the signature.


The parties agree that Smith signed Madl’s name.  While the Director offered evidence that Smith’s action was unauthorized by Madl, Smith denies any ill intent, and we believe him.  The Director’s evidence includes two affidavits from Madl and investigation records relating to the complaint.  The record shows that an Allianz investigator requested an affidavit from Madl on October 15, 2001.  On October 18, 2001, Madl called the investigator; the investigator notes: “he was skeptical about signing it because he does not want to get involved in any legal activity. . . .  Before he signs and returns it to me, he wants verification that his agent information has 

been updated to reflect his original FMO assignment and commission structure, etc.”
  Madl’s first affidavit is notarized on October 19, 2001, within three months of the July 31 telephone call and states only:  “I did not complete or sign the above form dated 07/31/01 and submitted to Allianz Life (marked Exhibit A).”
  This affidavit says nothing about whether Madl did or didn’t authorize Smith to sign for him.  Madl’s second affidavit, notarized on February 13, 2003, more than 18 months after the telephone conversation in question, addresses the issue of authorization to sign his name, and states that Madl did not give any such authorization to Smith to sign the transfer form.


We compare these two questionable affidavits with the testimony of Smith and his secretary.  The following was testimony received without objection:


Q: Were you surprised to learn of this complaint?


A: Yes, I was, very much so.


Q: Why were you surprised to learn of the complaint?


A: Because he authorized over the phone under a speaker telephone that I had on, my secretary was there as well, that he was walking out of the door that day to go somewhere, it was like 4:30 when I made the call, and he said he didn’t have time, he was going out.  I explained to him that he had a choice of the CE credit where he would get 7 hours CE credit or he could get 500 free leads by transferring from marketing group that he was in to Life Sales marketing group. . . .   And I explained to him by doing that he would either get the 500 free leads or the CE credit.  He explained he did not need the CE credit but he could use the 500 free leads.  He authorized me to sign his name because he was leaving the building at that particular time.  And I explained to him it had to be done the last day of the month and I was on a quota also and I needed one more contract.  He okayed that by telephone.

Smith also testified, without objection, about his conversation with Madl on September 11, 2001, after learning of the problem:


Q: What do you recall from the conversation?


A: From the conversation when I called him?  That he wanted to stay with the marketing group that he was with and that he wanted the 500 free leads but he wasn’t aware he was being transferred, and I said, you know, we talked about this over the telephone, you okayed me to sign your signature and get it through before the end of the month so you could get the 500 free leads.  And that’s when I told him, I said since there’s a misunderstanding, I’m having you transferred back to your old marketing group and you can keep the 500 free leads.

Ms. Crossin Smith testified that she also believed Smith had authorization to sign Madl’s name:


Q: Did you feel at that time that he had given his permission?


A: Oh, absolutely.


The evidence does not support the allegation that Smith’s conduct constituted fraud, forgery or deception.  Smith believed then, and believes now, that Madl authorized him by telephone to sign Madl’s name to effect a transfer.  At most, the evidence in this case points to a misunderstanding, but not fraud, forgery or deception.  Even if Madl did not intend to authorize the transfer, one mistake by Smith based on a misunderstanding, that was corrected by Smith as soon as he became aware of it, does not demonstrate a lack of trustworthiness or competence.


The Director failed to meet his burden of proof that Smith participated in fraud, forgery, deception, collusion or conspiracy, and failed to prove that Smith’s conduct demonstrates a lack of trustworthiness or competence.

Summary


Smith’s license is not subject to discipline under § 375.141.1(4) or (6).


SO ORDERED on June 25, 2003.



_______________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Section 375.014.4, RSMo Supp. 2002, states that “individuals and business entities licensed as of January 1, 2003, shall be issued an individual insurance producer or a business entity insurance producer license as the licenses renew on or after January 1, 2003.”


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.





	�Because this statute has changed significantly, we cite and apply the 2000 law in effect at the time of the conduct in question.  Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).





	�Similar testimony was offered by Smith with respect to which there was no hearsay objection. 


	�Pet’r Ex. 2 at 5.





	�Pet’r Ex. 3.





	�Pet’r Ex. 5.





	�Tr. at 22-23.


	�Tr. at 29-30.





	�Id. at 38.
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