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)
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)

No. 09-1095 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


SkyMall, Inc. (“SkyMall”) is liable for $58,882.68 in use tax and $2,944.13 in additions, plus accrued interest, for April 1, 2000, through March 31, 2003 (“the audit period”).  We allow parol evidence as to the agreement of the parties regarding waiver of the statute of limitations, and the assessment is not barred by the statute of limitations.  
Procedure


SkyMall filed a complaint on July 31, 2009, challenging the Director’s assessment.  On March 3, 2010, the parties filed a stipulation and a joint motion to submit the case on stipulated facts.  The parties stipulate to the admissibility of Exhibits 1 through 49.  The parties also attached Exhibit 50, which is the audit report, and Exhibit 51, which is an affidavit of the Director’s auditor explaining the parties’ intent in executing a waiver of the statute of limitations.  The parties stipulate that the issues in this appeal are: 

(1) the admissibility of all or part of the audit report, Exhibit 50; (2) the admissibility of extrinsic evidence to explain the meaning of Exhibits 7 and 9; (3) the admissibility of extrinsic evidence to explain the parties’ intent in executing Exhibits 7 and 9; and (4) whether the statute of limitations for assessing the use tax for the Audit Periods elapsed prior to the use tax assessments being issued by the Director. 


James W. Erwin and Janette Lohman, with Thompson Coburn LLP, represented SkyMall.  Senior Counsel Ronald C. Clements represented the Director.  

The parties also agreed to a briefing schedule.  SkyMall filed the last written argument on May 26, 2010.   

Findings of Fact:  Part I

We make the following findings of fact on the basis of the stipulation and Exhibits 1 through 49, which the parties stipulate are admissible in evidence.


1.  SkyMall operates an in-flight catalog mail-order business specializing in sales of merchandise to airline customers.

2.  The parties stipulate that Skymall sold merchandise and is therefore subject to state and local use tax.


3.  Skymall sold merchandise in Missouri and collected tax that was not remitted to the Director.


4.  For the 36 months of the audit period, SkyMall filed its use tax returns on a monthly basis.


5.  The Director conducted a sales/use tax audit of SkyMall’s sales records covering the audit period.  


6.  The parties executed a standard Form 701-U, Waiver of Statutes of Limitation Pertaining to Use Tax.  SkyMall’s representative signed the waiver on May 20, 2003.  The Director’s representative signed the waiver on April 14, 2003.  The form states:

For and in consideration of the Department of Revenue refraining from issuing at this time an assessment for the audit period based upon all available information, the Taxpayer through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to additional assessments of all state and local use taxes for a period of one year from date signed by the Taxpayer to permit the Department of Revenue to complete a Use Tax audit of the business records of Taxpayer and to make an assessment based upon the audit.

As additional consideration for the said waiver, the Department of Revenue through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to refund/credit claims by Taxpayer for all overpayments of state and local use taxes for a period of one year from date signed by the Department of Revenue to permit the Taxpayer to complete its review of all pertinent records and transactions for the audit period and to make any claims for refund/credit pertaining to overpayments for the audit period based upon the review.

No assessment or claims for refund/credit shall include any period prior to the first filing under audit.  The audit period is April 1, 2000 through March 31, 2003 [blank filled in by typewriter or computer, printed].  

The period of the waivers set forth above for both the Taxpayer and the Department of Revenue shall be one year unless one of the following occur, in which case the period of the waivers will be reduced as indicated:

a) for assessed audits, the waiver expires 30 days after an assessment is delivered or mailed, whichever date is earlier; 

b) for fully-paid audits, the waiver expires 30 days after receipt of full payment for the audit; or

c) for audits with no findings of tax due, the waiver expires 30 days after mailing of a final closing letter for the audit.

7.  The parties signed another waiver, Form 701-U, with language typed in, stating that “This is an extension of the waiver dated 5/20/03.”  SkyMall’s representative and the Director’s representative both signed the waiver on May 3, 2004. 


8.  The parties signed another waiver, Form 701-U, on April 13, 2005. 


9.  The parties executed another waiver, Form 701-U, with editing markings, as follows:
 

For and in consideration of the Department of Revenue refraining from issuing at this time an assessment for the audit period based upon all available information, the Taxpayer through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to additional assessments of all state and local use taxes for a period of one year [strikethrough written in by hand] from date signed by the Taxpayer to permit the Department of Revenue to complete a Use Tax audit of the business records of Taxpayer and to make an assessment based upon the audit.
As additional consideration for the said waiver, the Department of Revenue through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to refund/credit claims by Taxpayer for all overpayments of state and local use taxes for a period of one year [strikethrough written in by hand; “3 months” written in by hand] from date signed by the Department of Revenue to permit the Taxpayer to complete its review of all pertinent records and transactions for the audit period and to make any claims for refund/credit pertaining to overpayments for the audit period based upon the review.

No assessment or claims for refund/credit shall include any period prior to the first filing under audit.  The audit period is April 1, 2000 through March 31, 2003 [blank filled in by typewriter or computer, printed].  

The period of the waivers set forth above for both the Taxpayer and the Department of Revenue shall be one year unless one of the following occur, in which case the period of the waivers will be reduced as indicated:

a) for assessed audits, the waiver expires 30 days after an assessment is delivered or mailed, whichever date is earlier; 

b) for fully-paid audits, the waiver expires 30 days after receipt of full payment for the audit; or

c) for audits with no findings of tax due, the waiver expires 30 days after mailing of a final closing letter for the audit. 

SkyMall’s representative signed the waiver on March 17, 2006.  The Director’s representative signed the waiver on March 10, 2006.


10.  The parties executed another waiver, Form 701-U, signed by SkyMall’s representative on June 7, 2006, and by the Director’s representative on June 5, 2006.  

11.  The parties executed another waiver, Form 701-U, signed by SkyMall’s representative on June 7, 2007, and by the Director’s representative on June 5, 2007.  On this waiver, the period of one year is x’ed through at each place on the form, and “2 years” is typed in.     


12.  Based on the audit, on June 5, 2009, the Director assessed $58,882.68 in use tax and $2,887.70 in additions, plus interest, against SkyMall for the audit period.  
Conclusions of Law:  Part I

This Commission has jurisdiction over appeals from the Director’s final decisions.
  SkyMall has the burden to prove that it is not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

The issue in this case is the timeliness of the Director’s assessments, which is dependent on the waivers of the statute of limitations.  The parties dispute the admissibility of Exhibit 51, an affidavit of the auditor, which pertains to the parties’ intentions as to extending the statute of limitations.  The parties’ stipulation states that the admissibility of extrinsic evidence to explain the meaning of Exhibits 7 and 9 is at issue.  We take this as a typographical error, as Exhibits 7 (sales tax) and 8 (use tax) are the exhibits that have handwritten additions.  The parties’ written arguments plainly refer to Exhibit 8 as the exhibit at issue.  


Section 144.220.3 provides:

[E]very notice of additional amount proposed to be assessed under this chapter shall be mailed to the person within three years after the return was filed or required to be filed.

Section 144.746 provides:

The director of revenue and a taxpayer may agree in writing to extend the periods prescribed in sections 144.190 and 144.220, within which a refund claim may be filed or a proposed assessment may be served and mailed.  Such an agreement must be made before the expiration of such periods and may be extended by subsequent agreements at any time before the expiration of the period previously agreed upon.  


A waiver of the statute of limitations, like any other contract, is valid and binding on the parties thereto.
  As this Commission noted in Genex v. Director of Revenue:
  

This procedure may allow an audit to be completed and an accurate determination made of the taxpayer's liability, rather than making an assessment that is estimated or based on incomplete information. 

In the present case, the parties obviously executed extensions of the original waiver, but the waiver with the handwritten additions, signed by the parties in March 2006, is in dispute.  Without continued extensions of the waiver up to June 5, 2009, the Director’s assessments would be untimely.


The cardinal rule in the interpretation of a contract is to ascertain the intention of the parties and to give effect to that intention.
  SkyMall relies on a prior decision of this Commission, Ronnoco Coffee Co., Inc. v. Director of Revenue,
 which involved a similar situation.  Decisions of this Commission have no precedential value to a court.
  However, 
because taxpayers and the Director rely on them, we try to maintain consistency if possible.  In Ronnoco, the parties changed the applicable limitations period on two portions of the forms, referring to refunds and assessments, but did not change the reference to “one year” in the last paragraph of the form.  This Commission stated:  
Where a contract is partly printed and partly written, as in the use of printed forms, and there is a conflict between the printing and the writing, the writing will prevail.  Belt Seed Co. v. Mitchelhill Seed Co., 153 S.W.2d 106 (Mo. App. 1941).  The handwritten notation shows the intent of the parties to change the applicable period.  Therefore, that notation is controlling.  


The present case is distinguishable because the handwritten notations did not change the refund and assessment portions of the form consistently.  The conflict is not just between the printing and the writing, but between the handwritten edits.  

“The parol evidence rule bars evidence of prior or contemporaneous oral agreements that vary or contradict the terms of an unambiguous, final, and complete writing, absent fraud, mistake, accident or duress.”
  Missouri courts have applied the following principles regarding parol evidence:

If a written contract appears within its four corners to be complete, then the parol evidence rule operates to exclude evidence contradicting the instrument.  Correspondingly, if the writing is not final and complete, parol evidence is admissible.  The essence of the parol evidence rule is, therefore, that evidence outside a completely integrated contract cannot be used to change the agreement.  Whether a writing is a completely integrated contract must be determined before the parol evidence rule precludes the introduction of evidence.  In Missouri, to determine if a writing is integrated, we look to the face of the document itself—without looking to the surrounding facts and circumstances. 


If the terms of the agreement are ambiguous, a tribunal may refer to matters beyond the document itself.
   “The extrinsic evidence, however, may not vary or contradict the terms of the 
contract.”
  “We find an ambiguity where, from the four corners of the contract, the terms are susceptible of more than one meaning so that reasonable persons may fairly and honestly differ in their construction of the terms.”
  

Exhibit 8 is ambiguous and is not complete within the four corners of the document because it contains inconsistent markings and terms.  The period of “one year” is marked through at one place without anything else written, and is marked through in another place with “3 months” written in.  It could be that the parties intended to change the period for refund claims but did not intend to change the period for assessments, or it could be that both were intended to be changed for three months.  In the last paragraph, the period of “one year” is not marked through, which adds to the ambiguity.  

Citing Triarch Industries, Inc. v. Crabtree,
 SkyMall argues that ambiguities are construed against the drafter.  However, in Mays v. Hodges,
 the court stated: 

Ambiguities should only be construed against the drafter when other means of construction fail and the intent of the parties cannot be ascertained from other sources.  Thus, the argument advanced by Defendant is valid only where there is no evidence demonstrating the parties’ intent “and is employed only as a last resort when other available data bearing on the agreement shed no light on the actual intent or meaning.” 


In the present case, there is evidence available demonstrating the parties’ intent.  The primary consideration is to give effect to the intention of the parties.  Therefore, parol evidence is admissible to resolve the ambiguity, and we admit Exhibits 50 and 51 into evidence.
Findings of Fact: Part II


Based on Exhibits 50 and 51, we make the following additional findings of fact: 


13.  When the parties executed the waiver in March 2006, Ethel Turner-Morris, SkyMall’s representative, indicated that SkyMall would provide all necessary information within the next three months in order to complete the audit.  Turner-Morris and the auditor, Marina Sallas, agreed to extend the statute of limitations for assessments and refunds for an additional three-month period in order to allow SkyMall to provide the additional information.  Sallas thus prepared the forms to reflect an additional three-month extension of the sales and use tax statute of limitations rather than the standard one-year extension.  Sallas wrote in “3 months” in the section relating to the refund extension, but inadvertently failed to write “3 months” in the section relating to the assessment extension.  


14.  SkyMall failed to provide the necessary information within the next three-month period.  Therefore, Sallas prepared the additional waiver that the parties signed in June 2006.  


15.  Though SkyMall filed monthly vendor’s use tax returns with the Director for the entire audit period, backup reports were missing for many of the months.  Without the backup reports, the returns were not complete.  The auditors found that the tax shown on the backup reports that were provided was greater than the use tax remitted on the use tax returns.  Turner-Morris provided the auditors with a sales summary reconciliation report showing that the difference was due to Marriott loyalty sales activity sales being subtracted.  SkyMall has a promotional agreement with Marriott Rewards Inc. (“MRI”).  MRI has developed a sales promotional device known as Marriott Rewards whereby participants are awarded points for staying at Marriott hotels, and they may obtain free rooms, travel services, and goods in exchange for rewards points.  SkyMall produces catalogs and a Web site that allow Marriott Rewards members to shop for their products as rewards options.  SkyMall’s agreement with MRI provides:
MRI agrees to purchase from SkyMall all Products selected by Rewards Members for Redemption (“Purchased Products”) at the 
SkyMall Cost listed on Exhibit B . . . SkyMall shall invoice and MRI shall pay sales/use taxes on Rewards Products[.]

SkyMall is headquartered in Phoenix, Arizona, and all sales are shipped from its headquarters in Phoenix.  SkyMall collected the use tax from MRI, but did not remit it to the Director. 

16.  The auditors found no sales tax liability due and owing for the audit period, but found that SkyMall owed Missouri use tax on MRI’s purchases during the audit period.  Based on the audit, the Director made the use tax assessment described in Finding 12. 

Conclusions of Law:  Part II

Use Tax

The parties stipulate that the issues in this case are the admissibility of Exhibits 50 and 51, the admissibility of extrinsic evidence to explain the parties’ intent in executing Exhibit 8, and whether the statute of limitations for assessing the use tax for the audit periods elapsed prior to the issuance of the assessments.  Given the admissibility of Exhibits 50 and 51 and our additional findings of fact, the parties intended to execute an extension of the statute of limitations in March 2006 for an additional three-month period.  That waiver and subsequent waivers were valid and resulted in a valid assessment on June 5, 2009.  The parties stipulate that SkyMall’s sales to Missouri customers are subject to Missouri state and local use taxes.  Stipulations of law are not binding on this Commission.
  However, we independently conclude that SkyMall’s sales are subject to Missouri use tax under §§ 144.635 and 144.655.  SkyMall collected the use tax from MRI but did not remit it to the Director.  SkyMall does not dispute the Director’s computation of the use tax, assuming that the assessment is timely.  Therefore, we 
conclude that SkyMall is liable for $58,882.68 in use tax for the audit period as the Director assessed.  Interest applies as a matter of law.
  
Additions

Section 144.665.2 provides for an addition to tax if the taxpayer fails to pay any tax on or before the date prescribed therefor, unless it is shown that such failure is not the result of willful neglect.
  The absence of willful neglect means a good faith belief,
 which means a reasonable theory that no tax was due.
  SkyMall collected use tax from MRI, but did not remit it to the Director.  SkyMall had no reasonable theory for excluding the MRI sales from its Missouri use tax returns.  SkyMall is liable for additions to tax equal to five percent of the deficiency.  Five percent of $58,882.68 is $2,944.13.
     
Summary


SkyMall is liable for $58,882.68 in use tax and $2,944.13 in additions for the audit period, plus interest.  

SO ORDERED on November 8, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Ex. 8.  We attach a copy of Exhibit 8 to this decision as an appendix.  


�Section 621.050.1.  Statutory references are to RSMo 2000, unless otherwise noted.  


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�See St. Louis Country Club v. Administrative Hearing Comm'n, 657 S.W.2d 614, 616-17 (Mo. banc 1983).


�No. 98-3365 RV (July 21, 2000).  


�Peterson v. Continental Boiler Works, Inc., 783 S.W.2d 896, 901 (Mo. banc 1990).  


�No. 03-0757 RS (March 10, 2005).  


�Fall Creek Const. Co., Inc. v. Director of Revenue, 109 S.W.3d 165, 172 (Mo. banc 2003).


�Brown v. Mickelson, 220 S.W.3d 442, 447 (Mo. App., W.D. 2007).  


�Kenney v. Vansittert, 277 S.W.3d 713, 719 (Mo. App., W.D. 2008) (citations omitted). 


�Livers Bronze, Inc. v. Turner Constr. Co., 264 S.W.3d 638, 642 (Mo. App., W.D. 2008).


�Wynn v. Wynn, 738 S.W.2d 915, 918 (Mo. App., E.D. 1987).


�Livers Bronze, 264 S.W.3d at 642; see also Eisenberg v. Redd, 38 S.W.3d 409, 411 (Mo. banc 2001).  


�158 S.W.3d 772, 776 (Mo. banc 2005). 


�271 S.W.3d 607, 612 (Mo. App., S.D. 2008) (citations omitted).  


�State v. Butler, 24 S.W.3d 21, 54 (Mo. App., W.D. 2000).


�Section 144.720.  


�� HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW10.08&referencepositiontype=S&serialnum=1993056250&fn=_top&sv=Split&referenceposition=799&pbc=3D70E2E4&tc=-1&ordoc=0342621772&findtype=Y&db=713&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw" \t "_top" �Hewitt Well Drilling & Pump Serv. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993)�.


�Id.


�Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 543 (Mo. banc 1994).


�This is slightly higher than what the Director assessed.  We make an independent determination.  
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