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DECISION

We grant Annie Skelton’s application to take the Missouri state board examination for veterinary licensure (“the examination”) by score transfer of her North American Veterinary Licensing Examination (“NAVLE”).
Procedure


On July 14, 2010, the Missouri Veterinary Medical Board (“Board”) denied Skelton’s request for veterinary licensure in Missouri by reciprocity.  The Board determined that Skelton’s work experience did not meet the requirements of § 340.238
 and 20 CSR 2270-2.060(A) and (B).  The Board also determined that Skelton did not meet the requirements for transferring her score on the NAVLE because she took the examination more than five years ago.


Skelton filed a complaint on August 9, 2010, seeking our redetermination of the Board’s decision.  The Board answered Skelton’s complaint on September 14, 2010.  We held a hearing on December 9, 2010.  The Board was represented by Nathan M. Priestaf and Skelton represented herself.  The parties waived their right to file written arguments.  The case became ready for our decision when the court reporter filed the transcript on December 10, 2010.  
Findings of Fact
1. By correspondence dated January 28, 2005, the Board informed Skelton of her passing score on the NAVLE that she took on December 10, 2004.
2. The NAVLE is a minimum competency exam utilized to determine whether new veterinarians should be allowed into the profession.

3. On May 13, 2005, Skelton received her doctor of veterinary medicine degree from the University of Missouri, which is an accredited school of veterinary medicine.  

4. On August 31, 2005, Skelton received a veterinarian license from the Commonwealth of Pennsylvania, and moved to Pennsylvania in October of that year.

5. Skelton has been engaged in the practice of veterinary medicine since August 31, 2005.

6. Skelton has continuously maintained her Pennsylvania license in good standing without any derogatory information.

7. At the time of Skelton’s licensure in Pennsylvania, the standards for admission to practice veterinary medicine in Pennsylvania were equal to or more stringent than the requirements for initial registration in Missouri.
8. At all times since her licensure in Pennsylvania, Skelton has engaged in her profession by maintaining her license in an active status, maintaining her knowledge and skills through continuing education, working as a staff veterinarian for more than two years, and 
representing and holding herself out as a veterinarian rather than a member of any other profession.
9. From October 2005 to November 2007, Skelton was employed as a full-time resident veterinarian at the Standardbred Horse Breeding Farm for Hanover Shoe Farms, Inc.
10. Skelton ended her employment with Standardbred when she became pregnant with her first child.  Skelton did not continue her employment at Standardbred after her pregnancy because her newborn child had a medical condition that required repeated surgeries and additional care from Skelton.

11. Skelton filed her application with the Board on April 22, 2010, after learning that an employment opportunity for her husband would permit their return to Missouri.  Her application was complete and demonstrated her good moral character.
12. Skelton is relocating to Missouri and upon licensure intends to practice large animal and equine veterinarian medicine in Missouri, which is an area of practice in great demand in Missouri as in other areas of the nation.
Conclusions of Law

We have jurisdiction to hear Skelton’s complaint.
  Skelton has the burden to show that she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.


At the hearing, Skelton only argued that she be permitted to transfer her NAVLE score because she accepted the Board’s interpretation that ending her employment with the breeding farm to care for her newborn child excluded her from reciprocity.  We find that Skelton is entitled to transfer her NAVLE score and take the Missouri examination for veterinary licensure.  As an additional alternative ground supporting Skelton’s entitlement to take the examination, we would find that Skelton satisfied the reciprocity requirements under § 340.238, and have created a record for review on appeal.  
Board Authority to Prescribe Examination Requirements

Section 340.228.3(4) grants the Board rulemaking authority to prescribe the examinations required of any person seeking a license to practice veterinary medicine in Missouri.  Section 340.238.2 grants additional rulemaking authority for the Board to require applicants obtaining licensure by reciprocity to take certain examinations required of other applicants.  The Board has exercised this authority in 20 CSR 2270-2.031 and 20 CSR 2270-2.060.  Under both regulations, applicants are required to take the examination.

Score Transfer

Section 340.234.3 states in part:
In order for a previous examination score to be transferred for a current licensing period, the score must have been received within five years prior to the application.

The Board’s position is that the statute requires the examination to have been taken precisely within five years of the exact date upon which the application was filed with the Board.  We disagree.


The Board’s rule on score transfer only states that “[t]he requirements for transfer of the NAVLE scores are described under section 340.234, RSMo.”
  In examining the statute, we find that the language is not without ambiguity.  Therefore, we are required to construe the statute in a manner to give the words their plain or ordinary and usual sense.
  

We do not agree with the Board’s position that the date the examination was taken is the starting point for the running of the five years.  The statute describes the score as having been received rather than the examination having been taken.  In ordinary language, one considers a score on a test as having been received by an examinee when he or she is informed of the score rather than when the exam was taken.  No “score” exists when the exam was taken.  How then could the exam date be used to begin the five-year period?  Given this common understanding, the General Assembly would have used different language if it intended a different result.  If it so desired, the General Assembly easily could have stated a different requirement by referring to the date of examination.  Instead, the statutory language demonstrates an intent for the five-year limitation to begin running after the applicant has learned whether they received a passing score or not.


We also do not find that the language of the statute demands the temporal precision insisted upon by the Board.  First, the statute speaks of transferring a score for use in a current licensing period rather than for use on a specific date.  Second, the use of years prior to application as the unit of measure rather than days or months suggests a less precise 
determination.  Finally, we are also guided by the Board’s own rules in a similar context.   The reciprocity requirements contain a similar five-year provision:
The applicant has been actively engaged in the profession in another state . . . for a period of at least five consecutive years immediately prior to making application in Missouri . . . .”

The Board has interpreted this language as meaning “that the five (5) consecutive years ended within the one (1) year before applying for licensure in Missouri.”
  In other words, the Board recognizes a cushion period within this language that it does not find in relation to the language of the score transfer provision.  The Board’s different interpretation is not supported by a higher degree of precision in the language used in the score transfer provision than in the reciprocity provision.  Indeed, the language of the score transfer provision appears less precise.  Moreover, the reciprocity provision’s use of “immediately,” meaning “without interval of time,”
 suggests a more strict requirement than is suggested by the language of the score transfer provision.


When authorizing the Board to promulgate rules pursuant to its statute for the testing required for admission by score transfer, the General Assembly surely intended for the regulation concerning the admission of veterinarians in Missouri to make sense.  What the Board has constructed with its rule and the application of that rule in this instance is an artificial restraint that by design, intention, or mere oversight has the effect of unduly and unlawfully restricting the ability of experienced veterinarians to practice in Missouri.  Why or how such an improper and artificial barrier to entry of qualified veterinarians would arise in a state known worldwide for its leadership in agriculture, beef and pork production, and related agricultural services, is a mystery.  The Board’s action, which is in contravention of its own statute and the interests that the Board seeks to promote and protect, needs further review.


We do not find that § 340.234.3 requires that an application seeking to transfer a score be filed exactly within five years from the date that the examination was taken.  Instead, we find that § 340.234.3 requires that the last day of the five-year period from the date a passing NAVLE score was received by the applicant must be within the year prior to the application.  This interpretation is consistent with the statutory language and the Board’s interpretation of similar provisions.  Skelton was informed of her NAVLE score by correspondence dated January 28, 2005.  Her application was received by the Board on April 22, 2010.  Therefore, we find that Skelton meets the qualifications for score transfer.
Reciprocity

Skelton applied for licensure by reciprocity.  The Board denied her application and she appealed.  While argument at the hearing was primarily addressed to score transfer, the Board’s decision to deny licensure by reciprocity is properly before us.  We address reciprocity as an additional alternative ground supporting a decision in favor of Skelton to preserve the parties’ record before us on this issue in the event of appeal even though we believe that this case is properly resolved on the basis of the score transfer provisions.


The Board denied Skelton’s application for licensure by reciprocity for failure to satisfy the requirements of § 340.238.1(1) and 20 CSR 2270-2.060(1)(A) and (B).  Under § 340.238.1(1), the Board may issue a license if:

The applicant has been actively engaged in the profession in another state, territory, district or province of the United States or Canada for a period of at least five consecutive years immediately prior to making application in Missouri and provides the board with a complete listing of all locations of all previous places of practice and licensure in chronological order[.]

For purposes of reciprocity, 20 CSR 2270-2.060(1)(A) and (B) provide:

(1) To be licensed by reciprocity, section 340.238, RSMo requires an applicant to have been actively engaged in the practice of the profession in another state, territory, district or province of the United States or Canada for at least five (5) consecutive years immediately prior to making application in Missouri.

(A) For the purposes of reciprocity, the term “actively engaged” shall mean that the applicant has regularly and consistently practiced veterinary medicine.  Whether or not the board requires examinations, and what examinations may be required in a particular case, may be determined by the information provided on the application, or the board may request the applicant produce records demonstrating the regular and consistent practice of veterinary medicine. 

(B) For the purposes of this rule, the term “immediately prior” shall mean that the five (5) consecutive years ended within the one (1) year before applying for licensure in Missouri. 

“Duly promulgated substantive regulations have the force and effect of laws.”
  However, we are not required to follow any regulation to the extent that it is contrary to a statute.

The Board determined that Skelton did not meet the regulation’s requirements because her work experience only included full-time employment as a veterinarian of just over two years.  The Board’s regulation, however, appears contrary to the statute under which it was promulgated.  Section 340.238.1(1) only requires that the applicant be “actively engaged in the profession in another state.”  The Board’s regulation has equated “actively engaged in the profession” with the regular and consistent “practice of veterinary medicine.”
The “practice of veterinary medicine” is a defined term for purposes of the statute under § 340.200(15) and (28):

When used in sections 340.200 to 340.330, the following terms mean:

(15) “Practice of veterinary medicine”, to represent directly, indirectly, publicly or privately an ability and willingness to do any act described in subdivision (28) of this section;

(28) “Veterinary medicine”, the science of diagnosing, treating, changing, alleviating, rectifying, curing or preventing any animal disease, deformity, defect, injury or other physical or mental condition, including, but not limited to, the prescription or administration of any drug, medicine, biologic, apparatus, application, anesthesia or other therapeutic or diagnostic substance or technique on any animal, including, but not limited to, acupuncture, dentistry, animal psychology, animal chiropractic, theriogenology, surgery, both general and cosmetic surgery, any manual, mechanical, biological or chemical procedure for testing for pregnancy or for correcting sterility or infertility or to render service or recommendations with regard to any of the procedures in this paragraph[.]

From the statute, it is clear that the “practice of veterinary medicine” is not just limited to being employed as a veterinarian because the statute only requires “to represent directly, indirectly, publicly or privately an ability and willingness to do any act” that would constitute veterinary medicine as defined in subdivision (28).
  

Additionally, we are required to give meaning to each word, clause, sentence and section of a statute.
  If we equated “actively engaged in the profession in another state” with being employed in the “practice of veterinary medicine,” we would not be giving meaning to the words used in § 340.238.1(1).  The “practice of veterinary medicine” is a term of art for purposes of Chapter 340 and is repeatedly used.
  The General Assembly, in setting forth the requirements for reciprocity under § 340.238.1(1), did not use this phrase and demonstrated an intent to not 
limit the activities qualifying as credit for being engaged in the profession to only being employed in the practice of veterinary medicine.
Skelton was employed full time as a staff veterinarian for over two years prior to her pregnancy.  Even after her employment she continued to actively maintain her veterinary license and to maintain her skills and education through continuing education.  She also held herself out as a veterinarian and did not identify herself with any other profession.  The Board presented no evidence to negate any of these activities by Skelton.  For purposes of reciprocity, the General Assembly has expressed a legislative intent that a veterinarian need not be specifically employed in the practice of veterinary medicine to satisfy the five-year requirement for purposes of reciprocity.  Instead, a veterinarian need only be engaged in the profession.  Some might even argue that the purpose of the reciprocity provision in the statute is for just this type of situation where an unemployed, but qualified, out-of-state veterinarian seeks a career in Missouri:  who could have imagined that it would be a Missouri-trained veterinarian returning home?  In exercising our discretion, we find Skelton’s activities sufficient to establish that she has been engaged in the profession and satisfied the requirements for reciprocity.
Summary

We grant Skelton’s application to take the Missouri examination for veterinary licensure by score transfer of her NAVLE.

SO ORDERED on February 23, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Statutory references are to RSMo 2000, unless otherwise noted.


�Section 621.045, RSMo Supp. 2010. 


�Section 621.120.


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).
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