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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Six Flags Theme Parks, Inc., filed a complaint on April 28, 2000, challenging the Director of Revenue’s March 1, 2000, final decision denying its claim for a sales/use tax refund for July 1995 through November 1998.  Six Flags claims that the ticket sales at issue are exempt under section 144.030.1 as sales “in commerce between the states.”  It also claims that its receipts from video games are not subject to sales tax because sales tax was already paid on the purchase of the video game machines.  


The parties filed a Joint Stipulation of Facts on January 30, 2002.   Edward F. Downey, Juan D. Keller, and B. Derek Rose, with Bryan Cave LLP, represent Six Flags.  Senior Counsel Roger L. Freudenberg represents the Director.  


The parties elected to file written arguments.  The matter became ready for our decision on April 18, 2002, when Six Flags filed the last written argument.

Findings of Fact

1.
Six Flags is a Delaware corporation in good standing and duly registered to do business in Missouri.

Six Flags’ Operations

2.
Six Flags operates an amusement park in Eureka, Missouri (the “Eureka facility”). The Eureka facility’s address is 1-44 & Allenton/Six Flags Road, Eureka, Missouri, 63025.  All of the activities giving rise to Six Flags’ claim for refund were activities with respect to the Eureka facility.

3.
In addition to the Eureka facility, Six Flags owns and operates several amusement parks throughout the United States, and is affiliated with other amusement parks using the “Six Flags” name that are not owned by Six Flags (“related facilities”).  These amusement parks, like the Eureka facility, are places of amusement containing rides like roller coasters, games like carnival games and video games, and entertainment like diving exhibitions and stage acts.

4.
Although each of the amusement parks owned by Six Flags separately accounts for its activities, the operations of all of the amusement parks owned by Six Flags contribute to Six Flags’ overall profit.

Tickets for Eureka Facility

5.
All patrons who were admitted to Six Flags’ Eureka facility were admitted by use of single-day admission tickets (“admission tickets”) and season passes.

6.
Season passes sold by the Eureka facility entitled the holders to unlimited visitation throughout the scheduled operating season (a set period during a calendar year) to the Eureka facility and any other Six Flags theme parks.

7.
With the exception of tickets purchased under the joint ticket program with the Chicago Six Flags facility, as described below, admission tickets sold by the Eureka facility entitled the holders only to admission to the Eureka facility for one day.  Each such admission ticket holder gained admission to the Eureka facility by presenting the ticket at the facility’s gate.  The attendant kept the ticket and allowed the customer to enter the facility.

8.
In 1997 and 1998, the Eureka facility participated in a joint ticket program with Six Flags’ facility in Chicago, Illinois (the “Chicago facility”).  The two facilities sold tickets that entitled the ticket holder to admission at either the Eureka facility or the Chicago facility for one day.  The two facilities sold these tickets primarily to resellers who, because of their location between the two facilities, were likely to have buyers wanting tickets to either facility.  Each such admission ticket holder gained admission to the facility by presenting the ticket at the facility’s gate.  The attendant kept the ticket and allowed the patron to enter the facility.

Sales of Admission Tickets by Eureka Facility

9.
The Eureka facility sold both season passes and admission tickets in two ways.  The first method was sales to customers who purchased season passes and admission tickets while physically present at the Eureka facility’s ticket sale facilities.

10.
The second method by which the Eureka facility sold season passes and admission tickets was by mail or phone.  The Eureka facility accepted payment for season passes and/or admission tickets by credit card charge or by check or money order mailed to Six Flags.  Six Flags sent the purchased season passes and/or admission tickets to the purchaser’s address by 

United States mail, United Parcel Service, or Federal Express (collectively, “courier”).  Some of these sales were to customers with a Missouri mailing address; some were to customers with mailing addresses outside of Missouri.

11.
After an admission ticket or season pass was physically transferred to a customer, the risk of theft or loss was borne by the customer.  Six Flags had no obligation to replace lost or stolen tickets or passes.  For tickets and passes delivered to customers by mail, Six Flags would replace tickets and passes that were lost or stolen prior to delivery to the customer.  Thereafter, Six Flags had no obligation to replace such tickets and passes because the risk of theft or loss was borne by the customer.

Use of Season Passes and Admission Tickets

12.
A purchaser of a season pass was required to “register” the season pass at the Six Flags facility from which it was purchased.  The holder could then use the season pass at that facility’s gate to gain admission for the first time in a season.  Unlike admission tickets, season passes were retained by the customers after admission to the facility.  After registration of the season pass, its holder could use the pass at all Six Flags facilities without additional registration or payment.  Some of the Eureka facility’s purchasers of season passes who initially used them at the Eureka facility also used them at facilities not located in Missouri.  However, the number of purchasers who used season passes at facilities not located in Missouri cannot be readily determined.

13.
Some admission tickets sold under the joint ticket program by the Eureka facility, directly or through resellers, were not used at the Eureka facility because they were used at the 

Chicago facility, and some admission tickets sold under the joint ticket program by the Chicago facility, directly or through resellers, were used at the Eureka facility.  For the tax periods at issue, Six Flags cannot determine how many admission tickets were sold by the Eureka facility and used at the Chicago facility or sold by the Chicago facility and used at the Eureka facility.

14.
Six Flags cannot determine the number of admission tickets sold at the Eureka facility that were lost or stolen and thus were never used to gain admittance to the Eureka facility.  However, Six Flags believes that the number of admission tickets that were lost or stolen were minimal.

Video Games

15.
The Eureka facility contained cash-operated amusement devices that allowed customers to test their skill level by playing against a machine (“video games”).  The video games were items of tangible personal property that were powered by electric current; they needed nothing else in order to operate.  Video games were similar to, but not exactly the same as pinball games and in-home video entertainment systems such as Sega, Sony PlayStation, and Nintendo.  One difference was that video games contained a built-in video monitor, whereas in-home systems typically attach to a television.

16.
Six Flags powered the video games by plugging them into an electric socket at the Eureka facility.  A customer “played” a video game by putting the requisite amount of cash in the video game to play a “game.”  Only during the time that a customer purchased the right to “play” a video game did that customer have the exclusive right to play the video game.  The video game could not be removed by the customer from its location.  Six Flags’ only activities with respect to video games were to supply them with electric power by plugging them into electric sockets and to remove cash from them on a periodic basis.

17.
Six Flags did not own the video games.  The owner of the video games (“owner”) paid Missouri sales or use tax on the purchases of the video games.  Six Flags had a contract with the owner that permitted the owner to place the video games at the Eureka facility. Pursuant to its contract with the owner, Six Flags and the owner split the receipts from the video games evenly between them.  Six Flags collected and remitted all sales tax on the video game receipts pursuant to its contract with the owner.

18.
Six Flags’ customers paid the requisite fee to use the video games and were entitled to no benefit other than the temporary and exclusive right to play the video games.  The customer was not eligible to win any prize or to use any other property in exchange for paying the requisite fee to play a video game.

Collection and Remission of Missouri Sales Taxes

19.
During the period from July 1995 through November 1998 (collectively, the “tax period”), Six Flags collected and remitted Missouri sales tax and related local sales taxes on all season passes and admission tickets (including amounts received from the resellers and others for admission tickets sold pursuant to the joint ticket program) that were sold on behalf of the Eureka facility, regardless of whether the passes and tickets were sold at the Eureka facility or were delivered by courier.  Six Flags remitted $557,342.21 in sales tax on sales of tickets and passes where the tickets and passes transferred from Six Flags in Missouri to Six Flags customers outside of Missouri.  Six Flags paid no state or local sales or use taxes, other than to the State of Missouri, on its sales of season passes and admission tickets by its Eureka facility.

20.
During the tax period, Six Flags collected and remitted Missouri sales tax and related local sales taxes on all video game receipts at the Eureka facility, in the total amount of $55,321.59.

Six Flags’ Refund Claim

21.
On October 5, 1999, Six Flags filed a claim for a refund of certain Missouri sales and use taxes that were paid during the tax period.  Specifically, Six Flags requested:

(1)
A refund of Missouri sales tax paid on its interstate ticket sales pursuant to the statutory “in commerce” exemption set forth in

section 144.030.1; and

(2)
A refund of Missouri sales tax collected and remitted on receipts from video games.

22. On March 1, 2000, the Director issued a final decision denying Six Flags’ claim for refund in its entirety. 
Director’s Policy on Collecting the Amusement Tax

23.
The Director’s policy, by regulation and otherwise, is to collect sales tax on the gross receipts paid to places of entertainment or amusement for tickets to enter such places, whether or not the purchaser of the tickets is ever admitted to the place of entertainment or amusement.  The Director grants no refunds of the tax remitted on gross receipts from the sale of tickets that are not used unless the seller of the tickets grants refunds to the buyers of the unused tickets.

24.
The Director’s policy is to not collect sales tax on gross receipts received in Missouri from the sale of tickets to enter places of amusement and entertainment that are located outside of Missouri because the places of amusement and entertainment are not located within the state.

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Six Flags has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Ticket Sales

Section 144.020.1 provides:  


A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  


(1) Upon every retail sale in this state of tangible personal property, a tax equivalent to four percent of the purchase price paid or charged . . . .


(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]

Section 144.010.1(10) provides in part:  

Where necessary to conform to the context of sections 144.010 to 144.525 and the tax imposed thereby, the term “sale at retail” shall be construed to embrace:  


(a) Sales of admission tickets, cash admission, charges and fees to or in places of amusement, entertainment and recreation, games and athletic events[.]

Section 144.030.1 provides a sales tax exemption for:  “such retail sales as may be made in commerce between this state and any other state of the United States[.]”  Six Flags claims that the ticket sales and season passes at issue are exempt under section 144.030.1 as sales “in commerce between the states.”  The Director argues that the object of the tax is not the ticket sales, but amounts paid to a place of amusement, and that the sales are thus taxable.  

The parties debate the significance of Lynn v. Director of Revenue, 689 S.W.2d 45 (Mo. banc 1985), and Branson Scenic Rwy. v. Director of Revenue, 3 S.W.3d 788 (Mo. App., W.D. 1999), but those cases are readily distinguishable because the ticket sales themselves were made in Missouri, not in interstate commerce.  Lynn involved an excursion boat that made trips on the Missouri River in the Kansas City area and thus traversed into Kansas as well as Missouri.  Branson involved a railroad that made scenic trips in Branson, Missouri, and sometimes went into Arkansas.  In both cases, the taxpayer claimed that the sales were in interstate commerce because the excursion was in two different states.  The courts held that the fees for the excursions were charged in Missouri.  

Six Flags cites Ryder Student Transp. Services v. Director of Revenue, 896 S.W.2d 633 (Mo. banc 1995), as authority for its argument that the admission ticket is the taxable event.  In that case, the Director argued that charter bus services were subject to tax under a provision taxing sales of tickets by persons operating intrastate buses.  Section 144.010.1(7).  The Director argued that the legislative intent was to tax the bus ride, regardless of whether tickets were actually sold, but the court held that the statute was specifically limited to ticket sales.  896 S.W.2d at 635.  That case is plainly distinguishable because it did not involve admission tickets or fees paid to a place of amusement.  


Six Flags relies on Bratton Corp. v. Director of Revenue, 783 S.W.2d 891, 893 (Mo. banc 1990), for the proposition that the “in commerce” exemption applies to transfers of title or 

ownership in commerce.  Bratton cites the holding of American Bridge Co. v. Smith, 179 S.W.2d 12 (Mo. 1944), that a transaction in which there was a transfer of ownership or title from an out-of-state seller to an in-state buyer immediately after the merchandise had been transported in interstate commerce was exempt under the “in commerce” provision of the sales tax statutes.  However, American Bridge and Bratton involved the sale of tangible personal property.  In Bratton, 783 S.W.2d at 893, the taxpayer cited federal cases that generally held that materials originating in one state and destined for use in other states have an “essential character” making them part of interstate commerce, thus subjecting them to federal regulation.  The Bratton court stated:  

Unlike the federal cases, the question here is whether the transaction is a retail sale in commerce between Missouri and another state.  The exemption is not related to the ultimate destination or original source of the goods.  The statute isolates the retail sales transaction as the controlling factor in determining whether the “in commerce” exemption applies.  By definition, the existence of a retail sale depends on the transfer of title or ownership. . . .  The exemption of § 144.030.1 applies only to transfers of title or ownership in commerce.  

Id. (citation omitted).  In Bratton, the sales were made in Missouri, though the goods were ostensibly intended for use out of state.  The court held that “[n]o component of any of the sales transactions were [sic] dependent upon the transportation of goods into or out of Missouri.”  Id. at 894.  

Bratton involved tangible personal property.  In the present case, what would otherwise be a non-taxable service has been made a retail sale by virtue of section 144.020.1(2) and section 144.010.1(10).  Although the definition in section 144.010.1(10) explicitly refers to “[s]ales of admission tickets,” and not just general fees paid to a place of amusement, entertainment or recreation, the true object of the transaction is the service of amusement, not the sale of tangible 

personal property.  See Gammaitoni v. Director of Revenue, 786 S.W.2d 126, 129-30  (Mo. banc 1990).  The legislature specifically listed certain services, as well as sales of tangible personal property, that are to be subject to sales tax.  Section 144.020.1.  As opposed to a transfer of tangible personal property, the “retail sale” in this case does not depend on the transfer of title or ownership.  The retail sale is the sale of admission tickets, or charges or fees paid to a place of amusement.  The transaction was between the customer and an amusement park in Missouri for admission to the amusement park in Missouri.
  In the words of Bratton, 783 S.W.2d at 894, “[n]o component of any of the sales transactions were [sic] dependent upon the transportation of goods into or out of Missouri.”  A payment to a place of amusement in Missouri is not a transaction in commerce between the states, as the object of the transaction is the amount paid for admission in Missouri, which is taxable as a service in Missouri. 
Six Flags also cites Regulation 12 CSR 10-3.148(1), which provides that a sale takes place when the ownership of, or title to, tangible personal property is transferred; and Regulation 12 CSR 10-3.888(9), which applies to mail order sales to addresses outside Missouri.  These regulations are inapposite, as they involve tangible personal property, not services made subject to sales tax under section 144.020.1.  

Six Flags further argues that Regulation 12 CSR 10-3.176 supports its argument that the ticket sale is the taxable event:

(2) . . . Tax on sales of all tickets, including season tickets, shall be collected and remitted by the seller at the time payment for the tickets is received (also see 12 CSR 10-3.048). 

(3) Example:  A season ticket holder pays five hundred dollars ($500) for a season ticket entitling him/her to attend all home games of a team.  The tax is computed on the five hundred dollar ($500) admission, whether or not the holder attends the games and regardless of the price at which the seat would have been sold for individual games. 

On the contrary, the regulation is in accord with our conclusion that the ticket sales at issue are taxable.


The sales at issue are subject to Missouri sales tax because the object of the transaction is admission to a place of amusement in Missouri.  Section 144.020.1(2).  The “in-commerce” exemption does not apply; thus, Six Flags is not entitled to a refund of sales tax paid on its sales of tickets and season passes.  

II.  Video Games

Section 144.020.1(8) imposes:  

[a] tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property. . . .


Six Flags relies on Westwood, 6 S.W.3d 885, where the court affirmed our decision that a country club’s golf cart fees were not subject to sales tax because the country club had already paid sales tax on its purchases and leases of the carts.
  The court held that section 144.020.1(8) is more specific than section 144.020.1(2) because it expressly deals with the lease or rental of 

personal property upon which sales tax has already been paid.  Six Flags argues that its customers rent the video games.
  


We believe that this is distinguishable from Westwood.  In Tower Tee Golf, Inc. v. Director of Revenue, No. 00-0686 RV (Mo. Admin. Hearing Comm’n May 30, 2001), this Commission examined such a claim involving fees for golf balls at a driving range, and concluded that the transaction was not a lease.  We stated: 

We doubt that the General Assembly intended to forego the collection of sales tax on the amounts paid for such fleeting, but lucrative, transactions by considering them to be “lease . . . receipts from that property.”  We must determine the imposition of sales tax based on the economic realities of the transaction, Scotchman’s Coin Shop v. Administrative Hearing Comm’n, 654 S.W.2d 873, 875 (Mo. banc 1983), and we choose a reading that conforms to those realities.  

Id. at 5-6.


Six Flags argues that Tower Tee is distinguishable because in that case there was no admission fee to the driving range, thus the golf ball fee served as a proxy for admission to use the real property.  We do not find this distinction material.  If playing a video game is regarded as a “lease” of the video game, it seems that there would be no end to the entertainment transactions that would be tax-free.  Certainly payment of the fee entitles the customer to use the machine, but the essence of the transaction, as in Tower Tee, is the ability to indulge in the amusement, not the rental of tangible personal property. 


The video game receipts are taxable as fees paid in or to a place of amusement.  We deny Six Flags’ refund claim as to these transactions.   

Summary


We conclude that Six Flags is not entitled to a refund of sales tax paid on its sales of tickets and season passes, or on video game receipts.  


SO ORDERED on June 5, 2002.



________________________________



SHARON M. BUSCH



Commissioner

�These ticket sales are not at issue because Six Flags has not requested a refund of tax collected and remitted on admission ticket and season pass sales that occur at the Eureka facility.


	�Sales to customers with a Missouri mailing address are not at issue because Six Flags did not request a refund of sales taxes collected and remitted on intra-Missouri sales.


�Six Flags also requested a refund of Missouri sales and use taxes accrued and paid by Six Flags on its purchases of food at its employee cafeteria and upon redemption games.  Six Flags has abandoned these claims for refund.


	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�We recognize that not all tickets were used in Missouri.  However, the tickets purchased under the joint ticket program gave the holder the right to admission to the theme park in Missouri.  Even if we held that sales of tickets under the joint ticket program that were not used in Eureka are entitled to the exemption, Six Flags cannot determine the amount of those sales, and we could not allow a refund because we do not have sufficient evidence to even make an approximation.  Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  





	�That case also involved food purchases.  That portion of the decision is not at issue.  


	�Six Flags’ refund claim also refers to additional fees imposed for the Dragon Wing ride.  However, the stipulation of facts submitted by the parties makes no mention of this fee.  The refund claim also suggests that Six Flags owns the video games, which is contrary to the stipulated facts.  However, whether Six Flags owns the games is inconsequential for purposes of our decision.  
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