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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On October 26, 2001, Martin E. and Debra J. Singleton filed a petition appealing the Supervisor of Liquor Control’s (Supervisor) decision to deny their application for a retail liquor by-the-drink resort license based on selling intoxicating liquor without a license.  After the Singletons requested a continuance of the hearing on their petition, we convened the hearing on January 10, 2002, and April 29, 2002, but the Singletons made no appearance on either date.  Assistant Attorney General Da-Niel Cunningham represented the Supervisor.  Our reporter filed the last volume of the transcript on April 30, 2002.  We deny the Supervisor’s motion to dismiss filed on April 26, 2002.  

Findings of Fact

1. The Singletons did business as Biermann’s at 226 Main Street, Friestatt, Lawrence County, Missouri, under a liquor by-the-drink-resort license.  That license expired on June 30, 

2001.  The Supervisor’s agent explained more than once to the Singletons that they could not sell intoxicating liquor without a current license.  

2. The Singletons did not file an application for license renewal before June 30, 2001.  They filed a license application on August 6, 2001, but the Supervisor denied it because of debts to the Singletons’ wholesalers.  On September 30, 2001, the Singletons’ employee sold intoxicating liquor to the Supervisor’s agent.  

3. When the Supervisor’s agent discussed the violation with the Singletons, they acknowledged it, but stated that their need for cash was overriding.  On October 11, 2001, the Singletons filed their license application again.  The Supervisor denied it because of the unlicensed sale of intoxicating liquor that occurred on September 30, 2001.

Conclusions of Law

We have jurisdiction to hear the Singletons’ petition under section 621.045.1.
  We decide the Singletons’ petition de novo; we find the facts and decide whether to grant or deny the Singletons’ application by applying the law.  The Singletons have the burden to prove that they are entitled to renewal of their license.  Section 621.120. 
   We look to the Supervisor’s answer for the bases on which we may deny the application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984). 

The Supervisor cites section 311.095.1, which authorizes the issuance of resort licenses as follows: 

Notwithstanding any other provisions of this chapter to the contrary, any person who possesses the qualifications required by this chapter, and who now or hereafter meets the requirements of and complies with the provisions of this chapter, may apply for, 

and the supervisor of liquor control may issue, a license to sell intoxicating liquor, as defined in this chapter, by the drink at retail for consumption on the premises of any resort as described in the application.

(Emphasis added.)  The Supervisor argues that the Singletons do not meet the qualification set forth at section 311.060.1, which provides that “[n]o person shall be granted a license hereunder unless such person is of good moral character[.]”  Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  The Supervisor focuses on respect for the law.  

Criminal activities may be especially revealing in determining the good moral character required to engage in the business of intoxicating liquor sales.  Peppermint Lounge v. Wright, 498 S.W.2d 749, 752 (Mo. 1973).  

It has been held that it is proper to show the nature and character of one’s business, the manner in which he has conducted that business, and the manner in which he has observed or violated the law, in determining the question of the good moral character of an applicant for a beer license.  Madsen v. Town of Oakland, 219 Iowa 216, 257 N.W. 549, 551[6]. And we have no doubt that the manner in which appellant theretofore had conducted her business and the extent to which she had observed or violated the law in conducting that business were relevant to consider on the question of her good moral character.

Pinzino v. Supervisor of Liquor Control, 334 S.W.2d 20, 29 (Mo. 1960).  Specifically, we must consider any criminal activities in determining good moral character for purposes of liquor licensing.  Hacienda Enterprises # 2 v. Smarr, 841 S.W.2d 807, 810  (Mo. App., E.D. 1992).  

The Supervisor argues that selling intoxicating liquor without a license shows a lack of good moral character in that it shows disrespect for following the laws forbidding that conduct.  Section 311.050 provides:  

It shall be unlawful for any person, firm, partnership or corporation to manufacture, sell or expose for sale in this state intoxicating liquor, as defined in section 311.020, in any quantity, without taking out a license.

Section 311.550.6 provides:

Any person who shall sell in this state any intoxicating liquor without first having procured a license from the supervisor of liquor control authorizing him to sell such intoxicating liquor is guilty of a felony and upon conviction shall be punished by imprisonment by the state department of corrections for a term of not less than two years nor more than five years, or by imprisonment in the county jail for a term of not less than three months nor more than one year, or by a fine of not less than one hundred dollars nor more than one thousand dollars, or by both such fine and imprisonment.

The Supervisor has shown that the Singletons’ employee sold intoxicating liquor without going through the application procedures set forth at the Supervisor’s Regulations 11 CSR 70-2.020 and 11 CSR 70-2.030.  Section 311.660 provides:

The supervisor of liquor control shall have the authority . . . to make the following regulations . . . : 

*   *   *

(10) To make such other rules and regulations as are necessary and feasible for carrying out the provisions of this chapter, as are not inconsistent with this law.

The Supervisor’s Regulation 11 CSR 70-2.140(1) provides:

Licensees at all times are responsible for the conduct of their business and at all times are directly responsible for any act or conduct of any employee on the premises which is in violation of the Intoxicating Liquor Laws or the Nonintoxicating Beer Laws or the regulations of the supervisor of liquor control.

Under that provision, we may deny the Singletons’ application for their employee’s conduct.  Moreover, the record shows that the Singletons knew that selling intoxicating liquor without a 

license was illegal, but instructed their employee to carry on such business anyway.  We conclude that the record shows a lack of good moral character.  


The word “may” in section 311.095.1 means discretion, not a mandate, to grant or deny the license.  We have the same degree of discretion as the Supervisor and need not exercise it the same way.  The discretion is now ours.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614-15  (Mo. App., W.D. 1974).  However, the Singletons present no evidence to support an exercise of discretion in their favor.  Therefore, we deny the Singletons’ application.  

Summary


We deny the Singletons’ application for their lack of good moral character.  


SO ORDERED on May 16, 2002.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.





�The Supervisor also cites section 311.680.1, but that statute applies only when the Supervisor would “warn, place on probation . . . suspend or revoke the license[.]”  
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