Before the

Administrative Hearing Commission

State of Missouri

DAVID SILVEY,
)



)



Petitioner,
)




)


vs.

)

No. 05-1023 RE



)

MISSOURI REAL ESTATE COMMISSION,
)




)



Respondent.
)

DECISION


We grant the motion for summary determination filed by the Missouri Real Estate Commission (“the MREC”).  We cannot grant David Silvey’s application for a salesperson license because he did not complete the prelicense course within six months prior to filing his application with the MREC.
Procedure


On June 24, 2005, Silvey filed a complaint appealing the MREC’s decision to deny his application for licensure as a real estate salesperson.  On July 29, 2005, the MREC filed a motion for summary determination.  Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the MREC establishes facts that 
(a) Silvey does not dispute and (b) entitle the MREC to a favorable decision.

On August 19, 2005, Silvey filed a response, and on September 9, 2005, we held a telephone conference on the motion.  Assistant Attorney General Erin M. Menley represented the MREC.  Silvey represented himself.  The following facts are undisputed.
Findings of Fact
1. On May 23, 2005, Silvey submitted an application to the MREC for a real estate salesperson license (“the application”).  The application indicates that Silvey signed it on May 17, 2005, and that his sponsoring or designated broker signed it on May 19, 2005.
2. The application indicates that on August 23, 2004, Silvey completed a prelicense course at the American School of Real Estate Express, LLC (“the School”).  Silvey attached a Certificate of Satisfactory Completion from the School, stating that Silvey had completed his course on August 23, 2004.
3. By letter dated May 24, 2005, the MREC notified Silvey that it had denied his application because he had submitted the application more than six months after he completed the prelicense course.

Conclusions of Law 


We have jurisdiction to hear Silvey’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We exercise the same authority that has been granted to the MREC.
  The MREC argues that we have no power to grant Silvey’s application for licensure.

The MREC cites § 339.040, RSMo Supp. 2004, which states:

6.  Each application for a salesperson license shall include a certificate from a school accredited by the [MREC] under the provisions of section 339.045 that the applicant has, within six 
months prior to the date of application, successfully completed the prescribed salesperson curriculum or salesperson correspondence course offered by such school, except that the [MREC]  may waive all or part of the educational requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the commission.

(Emphasis added.)  The word “shall” means that the six-month deadline is mandatory.
  “Other” means “being the one or ones distinct from that or those first mentioned or implied . . . not the same[.]”
 

Consistent with this statute, the MREC’s Regulation 4 CSR 250-3.010 states:

(3) Every application for original license shall be accompanied by proof acceptable to the [MREC] that the applicant has met all applicable requirements of the license law and these rules, including but not limited to:

(A) Proof of successful completion of the prescribed prelicense course in an accredited school prior to the date of examination and within six (6) months prior to the date the application for license is postmarked by a postal service; and

(B) Proof of satisfactory completion of both portions of the required examination within six (6) months prior to the date the application for license is postmarked by a postal service.
Regulation 4 CSR 250-6.010 states:

(2) Applicants will have six (6) months after satisfactory completion of the required course of study within which to pass the required examination and apply for license.  After six (6) months, credit for that course and examination will expire, and satisfactory completion of the required course and examination must be repeated before applying for license.


Silvey asks us to waive the six-month deadline set forth in the statute and regulations.  We have exercised the waiver power in a previous case, Divine v. Missouri Real Estate Comm’n, No. 03-0010 RE (Feb. 10, 2004).  But in Divine, we waived the educational 
requirements because the applicant provided proof of educational background and experience, such as his educational history and 25 years of real estate experience, other than just taking the prelicensure course.  Under § 339.040, RSMo Supp. 2004, an applicant may qualify for a license in one of two ways:  (1) by taking a prelicensure course within six months of the application; or (2) by demonstrating “other” educational background or experience that would support a waiver.  Silvey asserts only the first basis for licensure, and the MREC has shown that he is unable to qualify on that basis.
  He did not complete the prelicense course within six months prior to filing his application for a salesperson license.

We have reviewed Silvey’s response to the motion for summary determination and his testimony during the telephone conference.  We are sympathetic to his circumstances, but we have no power to vary the statutes that the legislature has enacted.
  The statute sets forth a time deadline and includes no provision for waiving it.

Summary


We deny Silvey’s application for a salesperson license.

SO ORDERED on October 3, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
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