Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF 
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 00-2106 PO




)

GUSTAVO O. RENDON-SIGARAN,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On August 7, 2000, the Director of the Department of Public Safety filed a complaint seeking to discipline the peace officer certificate of Gustavo O. Rendon-Sigaran for assaulting a peace officer.  We convened a hearing on the complaint on February 5, 2001.  Da-Niel Cunningham represented the Director.  Rendon-Sigaran presented his own case.  The last written argument was due on May 24, 2001.  

Findings of Fact

1. Rendon-Sigaran holds peace officer Certificate No. ###-##-####.  

2. On the night of October 31, 2000, Rendon-Sigaran was at his sister-in-law’s home.  He had been drinking alcohol and had an argument with his wife.  After striking his wife with the handle of a stroller, causing her lip to swell and bleed, he left the premises.  A neighbor called the police and reported a fight in progress.  

3. A police officer responded to the call.  He saw Rendon-Sigaran walking down the sidewalk, very drunk.  When the officer got out of his car, Rendon-Sigaran approached him in an aggressive fashion.  He refused the officer’s orders to put his hands on the officer’s patrol car, shouting “Shoot me, shoot me.”   

4. The officer sprayed Rendon-Sigaran with mace.  Before the mace had time to work, Rendon-Sigaran said, “Now you’ve really got to kill me,” and went at the officer again.  

5. The officer took out his baton and struck Rendon-Sigaran on the right leg above the knee.  The officer ordered Rendon-Sigaran to lie on the ground.  Rendon-Sigaran said that the officer “hit like a bitch,” and went at the officer again.  

6. When the officer hit him in the right leg a second time, Rendon-Sigaran complied with the officer’s order.
  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 590.135.
  The Director has the burden of proving that Rendon-Sigaran has committed conduct for which the law allows 

discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director must make his case by a preponderance of the credible evidence.  Lampe v. Franklin American Trust Co., 96 S.W.2d 710 (Mo. 1936).

The Director cites section 590.135.2(6), which allows discipline for:

Gross misconduct indicating inability to function as a peace officer[.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


The Director argues that Rendon-Sigaran’s drunken aggression toward a fellow peace officer, and his repeated refusal to obey the officer’s instructions, requiring repeated efforts to physically subdue him, constitute gross misconduct indicating an inability to function as a peace officer.  Rendon-Sigaran alleges that after the fight with his wife, he was walking peacefully down the street when the arresting officer stopped him.  He alleges that they conversed calmly at first, but that the officer became angry when Rendon-Sigaran suggested that the officer respond to a call on his radio.  He alleges that the officer gave him contradictory orders and struck him once on each leg for failing to comply.  

Rendon-Sigaran cites the police report for descriptions of Rendon-Sigaran’s fight with his wife as a fight in progress, a domestic disturbance, and third degree assault.  Rendon-Sigaran 

argues that these are mutually exclusive accounts of the same events, which proves that the officer lied about having any basis for stopping the car 30 feet from him or ordering him to lie on the ground.  There is no inconsistency in the officer’s testimony because the officer did not draft the report.  The dispatcher relayed a fight in progress, a different employee recorded a domestic disturbance, and the officer charged Rendon-Sigaran with third-degree assault.  Rendon-Sigaran produced photographs showing a bruise on the left leg, but nothing about the photographs tells us how or when the bruises occurred.  It is true that in Rendon-Sigaran’s criminal trial,
 the officer corrected his own testimony regarding which leg he struck, but he also admitted that he was “just mistaken.”  Therefore, we do not consider this a significant discrepancy. 

These and similar arguments by Rendon-Sigaran are unpersuasive.  His account of what happened after he split his wife’s lip is less persuasive than the Director’s.  We have observed the witnesses’ demeanor.  Our Findings of Fact reflect our determination of credibility.  We conclude that Rendon-Sigaran committed gross misconduct indicating an inability to function as a peace officer.   

Summary


We conclude that Rendon-Sigaran is subject to discipline under section 590.135.2(6).  


SO ORDERED on June 6, 2001.



________________________________



KAREN A. WINN



Commissioner

�Rendon-Sigaran was found guilty of misdemeanor third degree assault on a peace officer.  State of Missouri v. Rendon-Sigaran, No. 99 CR 4908 (St. Louis County Cir. Ct., Mar. 10, 2000).  Section 565.083.1 defines that offense as including the following acts: 


	(1) He attempts to cause or recklessly causes physical injury to a law enforcement officer; 





*   *   *





	(3) He purposely places a law enforcement officer in apprehension of immediate physical injury; 





*   *   *





	(5) He knowingly causes or attempts to cause physical contact with a law enforcement officer without the consent of the law enforcement officer. 





The court suspended the imposition of sentence in favor of two years’ probation.  The misdemeanor suspended imposition of sentence is not a conviction, and the Director does not cite it as cause for discipline.  Under section 620.105, the record of that case (except the disposition) will be closed when the case finally terminates.    





�Statutory references are to the 2000 Revised Statutes of Missouri.


�State of Missouri v. Rendon-Sigaran, No. 99 CR 4908 (St. Louis County Cir. Ct., Mar. 10, 2000), Tr. 


at 29-30.
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