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REPORT AND ORDER

By application filed with the Missouri Division of Motor Carrier and Railroad Safety (Division) on August 16, 2000, Applicant, Show-Me Home Delivery, Inc., requested authority to operate as a common carrier by motor vehicle over irregular routes transporting household goods, as more fully set forth in the amended application filed on May 29, 2002.


Section 390.062, RSMo, requires that an application such as filed by Applicant be published and scheduled for hearing.  Pursuant to this requirement, notice of the application was published in the Division’s Motor Carrier Notice Register on November 21, 2001, and scheduled for hearing on January 3, 2002.  Motions to Intervene in this matter were due at the Division on or before December 6, 2001.


Motions to Intervene were filed but subsequently withdrawn.  By order dated February 25, 2002, the hearing was rescheduled for April 24, 2002.  By order dated April 24, 2002, the hearing was rescheduled for May 21-22, 2002, and by order dated May 21, 2002, it was rescheduled for May 28-29, 2002.  On May 29, 2002, Applicant filed a Request to Restrictively Amend 

Application and to Cancel Hearing and for Permission to Submit Evidence in the Form of Affidavits.  On May 29, 2002, the Division issued a Notice of Cancellation of Hearing and allowed Applicant to submit its evidence by affidavit pursuant to Rule 4 CSR 265-2.110(4)(B) and additional information as required. 


Effective July 11, 2002, SB 1202 (91st General Assembly 2002) abolished the Division and transferred jurisdiction of this case to the Administrative Hearing Commission (AHC).  Former powers and duties of the Division were transferred by this bill to the Missouri Highways and Transportation Commission (MHTC).  On July 29, 2002, Applicant filed its affidavits with the AHC.

Findings of Fact

1. Applicant is a corporation in good standing whose princi​pal place of business is Westbrooke Terrace Drive, Ballwin, Missouri, 63021, 636/861-0010.  Applicant does not hold authority from the Division or the Federal Highway Administration.

2. On August 22, 2000, the Division Staff filed a Motion to Delay Proceedings Pending a Vehicle Inspection and Education Contact or Satisfactory Safety Compliance Review. The Division staff requested that the application proceedings be delayed until the Staff recommended approval.  On September 26, 2000, the Division issued an order granting the Staff’s motion to delay these proceedings and ordering the Staff to conduct a compliance review and vehicle inspection or education contact of application operations and submit a report.  On December 21, 2000, the Staff filed its Notice of Satisfactory Safety Rating and Recommendation 

that Application be Approved, stating that on or about September 21, 2000, the Division Staff completed a safety Compliance Review and Vehicle Inspection in Applicant’s terminal.

3. On December 4, 2001, the Division Staff filed its Recommendation in which it had no objection to the application based on Applicant’s ability to perform the proposed service, based in part on Applicant’s description of its proposed service; and Applicant's suitable operating equipment and facilities for the transportation of household goods and Applicant’s experience, knowledge and training, which does not include previous authority.

4. The Division Staff reviewed the financial filings in this case and had no objection to granting the requested authority on financial grounds.  The Staff based this assessment in part on the following financial observations.  As of August 21, 2001, Applicant had total assets of approximately $329,940.49, net income of approximately $71,272.75, and net worth of approximately $134,766.

5. Applicant’s accident history and violation record, safety programs, employee training programs, and vehicle inspection and maintenance record keeping systems are acceptable.

6. Shipper affidavits in support of the application were filed by (1) Steven Scheer, President, Show-Me Home Delivery, Inc., (2) Nicholaus R. Doszkewycz, Warehouse Manager, Phillips Furniture, Inc., and (3) Ronald E. Aslinger, Operations Manager, Debasio Furniture Company.

Conclusions of Law


As is pertinent to the subject application, Chapter 390, RSMo, provides that a common carrier desiring to transport household goods must show the AHC
 that it is fit, willing and able to properly perform the proposed service and to conform to the provisions of Chapter 390 and the rules of the AHC, and that the service performed will serve a useful present or future public purpose.  The AHC will issue a certificate unless persons objecting to the grant of authority convince the AHC that the transportation authorized will be inconsistent with the public convenience and necessity.


The “fit, willing and able” standard, while not statutorily defined, is similar to the standard adopted by the Motor Carrier Act of 1980, 49 U.S.C. § 10922(b)(1).  Federal case law concern​ing appeals from Interstate Commerce Commission decisions is helpful, therefore, in interpreting the fit, willing and able criteria for certification.


In C & H Transportation Co., Inc. v. Interstate Commerce Commission, 704 F.2d 834, 843 (5th Cir. 1983), the court stated:

To satisfy the “fit, willing, and able” requirement, the appli​cant must show (1) that it has the financial fitness or ability to perform the character of service it seeks to provide; (2) that it is willing to comply with the Interstate Commerce Act and the rules and regulations promulgated thereunder; and (3) that it has the ability to perform the proposed service in a proper and safe manner for the protection of the public.


In Curtis, Inc. v. Interstate Commerce Commission, 662 F.2d 680 (10th Cir. 1981), the appeals court approved certain factors that the Interstate Commerce Commission used in determining an applicant’s fitness and willingness to provide a proposed service:

A. 
Factors to determine fitness to provide service include:

(1) the net profit of the applicant over a term of years;

(2) the retained earnings of the applicant over a term of years;

(3) the applicant’s net worth; and

(4) whether or not the applicant could obtain suffi​cient financing to provide the service.

B. 
Factors to determine the willingness of the applicant include:

(1) the nature and extent of the applicant’s past violations, if any;

(2) the mitigating or extenuating circumstances surrounding the violations;

(3) whether the applicant’s conduct represents a flagrant and persistent disregard of legal requirements; and

(4) Whether applicant has made sincere efforts to correct past mistakes.


In Baggett Transport Co. v. United States, 666 F.2d 524, 527 (11th Cir. 1982), the court approved the following factors used to determine an applicant’s ability to provide a service:

A. the applicant’s knowledge of the particular requirements to handle the cargo requested;

B.
the current ownership of the type of equipment necessary to handle the particular cargo; and

C.
the applicant’s authority under existing certificate to transport similar commodities.


The AHC concludes that the interpretation given by the Interstate Commerce Commission and federal court decisions to the fit, willing and able criteria is reasonable and should be considered by the AHC when ruling on applications for intrastate motor carrier authority in the State of Missouri.


Based upon affidavits and documents filed with the application, the AHC finds that:

1) 
Applicant’s financial statements are sufficient.  Applicant has the financial ability to acquire additional equipment if needed.  Applicant is financially fit to perform the services proposed in the application;

2) 
the records do not reveal a history of non-compliance or an unwillingness to comply with the transportation laws or regulations of Missouri.  Applicant is in compliance with applicable rules and there are no actions pending against Applicant for violations of rules or statutes.  Applicant has the willingness to comply with the transportation laws and regulations of the State of Missouri; 

3) 
Applicant has sufficient knowledge and experience for proper handling of the cargo at issue.  Applicant has sufficient equipment necessary to handle such cargo.  Applicant's equipment is maintained in good operating condition.  Applicant has an active safety and compliance program.  Applicant has the ability to perform the services proposed in the application in a proper and safe manner for the protection of the public; and


Applying these criteria to this application, the AHC concludes that Applicant is fit, willing and able to perform the proposed services and to conform to the provisions of Chapter 390, RSMo.  The AHC further concludes that the services proposed by Applicant will serve a useful present and future public purpose, and will enhance the transportation policy of this state as set forth in § 390.011, RSMo.  The affidavits filed by Applicant conform to all rules and regulations.  The AHC is convinced that Applicant will do a satisfactory job.  It is not necessary for the AHC to rule on the question of whether the transportation will be inconsistent with the public convenience and necessity since interventions were withdrawn prior to the submission of this matter.


The MHTC Staff has reviewed the application and recommends that the application be granted.  The AHC will so order.


Order


It is therefore ordered:

1. Authority is hereby granted to Show-Me Home Delivery, Inc., to operate under Property Carrier Registration No. T- 887949 as a common carrier by motor vehicle over irregular routes as follows:


INTRASTATE:


Irregular:


Transportation of household goods between all points and places in 


St. Louis City, St. Louis County and St. Charles County, Missouri, on the one hand; and Jefferson County and Franklin County, Missouri, on the other hand.

2.
Applicant shall not commence operation under the authority granted in this case until Applicant has received from the MHTC a certificate bearing its seal and setting forth the authority granted in this case.  The MHTC shall issue a certificate after Applicant has fully complied with all the provisions of Chapter 390, RSMo, and applicable rules and regulations, including licensing, insurance and tariff requirements.  Applicant may file and publish the tariff applicable to the authority granted in this order upon not less than a one-day notice.  If Applicant fails to comply fully with all statutory and regulatory provisions within 90 days, the grant of authority in this case may be rescinded and this order rendered null and void by further order.

3.
This order shall become effective on this date.


SO ORDERED on August 22, 2002.



________________________________



CHRISTOPHER GRAHAM



Commissioner




	�Prior to SB 1202, the Division had jurisdiction over these cases.
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