Before the
Administrative Hearing Commission
State of Missouri

ALEXANDER SHIFRIN (Deceased),	)
			)
		Petitioner,	)
			)
	vs.		)		No. 10-0854 RI
			)
DIRECTOR OF REVENUE	)
			)
		Respondent.	)

DECISION
	On May 14, 2010, Jeffrey D. Rosen, C.P.A., in his capacity as executor of the Estate of Alexander Shifrin (“the Estate”), filed a complaint against the Director of Revenue, appealing the Director’s decision to deny refund of estate taxes paid in the amount of $8,158.00.  On 
June 16, 2010, the Director filed an answer.  The Director filed a motion for summary decision on September 17, 2010.  The Estate did not respond.  We issued an order on October 18 stating in part:
The Case.net page suggests that the estate was closed, and Rosen discharged as personal representative, on March 31, 2010.  An estate is closed when the probate court has ordered the administrator of the estate discharged.[footnoteRef:1]  Section 473.660[footnoteRef:2] provides that an order of discharge of an estate’s personal representative “operates as a release from the duties of personal representative.”   This suggests that Rosen, and the estate itself, lacked standing to file this complaint on May 14, 2010. [1: In re Estate of Frein, 967 S.W.2d 258, 260 (Mo.App. 1998).]  [2: Statutory references are to RSMo 2000, unless otherwise noted.] 





As an administrative tribunal, we can give relief to only those parties to whom statutes give the right to appeal.[footnoteRef:3] If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.[footnoteRef:4] . . . [3: Greene County Nursing & Care Center v. Dep't of Soc. Servs., 807 S.W.2d 117, 119 (Mo. App., W.D. 1991).   ]  [4: 	Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000);  J. DEVINE, MISSOURI CIVIL PLEADING AND PRACTICE, 24-5 (1986).  ] 


We should not proceed in this case if we lack jurisdiction over it.  But we lack competent evidence on this point.  Therefore, we order the parties to file suggestions as to how to proceed, or a motion to dismiss with supporting evidence, by October 29, 2010.  

	On October 26, 2010, the Director filed a motion to dismiss, with certified copies of documents from the Circuit Court of Jackson County, Missouri-Probate Division, concerning the Estate of Alexander Shifrin, Deceased, Estate No. 16PRK191082.  We allowed the Estate until November 12, 2010, to respond, but it did not respond.  Therefore the following facts are uncontested.
Findings of Fact
1. Jeffrey D. Rosen, as the personal representative for the Estate, filed a Petition for Approval of Final Settlement and Order of Distribution for the Estate in the Circuit Court of Jackson County, Probate Division at Kansas City (“the “court”), on November 20, 2010.
2. Rosen filed a Petition for Order of Complete Settlement of Estate on March 3, 2010.
3. The court issued an order captioned “Final Settlement Approved – Order of Distribution” on March 15, 2010.
4. The court entered an “Order Discharging Fiduciary” pursuant to § 473.660 on March 31, 2010.
5. Rosen filed the complaint with this Commission on May 14, 2010.




Conclusions of Law
	Certified copies of court records are admissible and competent evidence pursuant to 
§§ 621.135 and 536.070(10).  Section 473.660 provides that an order of discharge “operates as a release from the duties of personal representative,” and marks the closing of the estate.[footnoteRef:5]  The records submitted by the Director establish that the Estate was closed no later than March 31, 2010.   Thus, when Rosen filed the complaint with this Commission on May 14, 2010, the Estate was closed, and Rosen had no authority to act on its behalf.  If Rosen lacked that authority, he lacked standing to pursue this complaint. [5: Wood ex rel. Estate of Lisher v. Lisher, 187 S.W.3d 913, 916 (Mo. App., W.D. 2006).] 

[bookmark: SR;754][bookmark: SearchTerm][bookmark: SR;761][bookmark: SR;783]Standing is a jurisdictional matter antecedent to the right to relief. . . .  It asks whether the persons seeking relief have a right to do so. . . .  Where, as here, a question is raised about a party's standing, courts have a duty to determine the question of their jurisdiction before reaching substantive issues, for if a party lacks standing, the court must dismiss the case because it does not have jurisdiction of the substantive issues presented. . . .  Lack of standing cannot be waived.[[footnoteRef:6]] [6: Farmer v. Kinder, 89 S.W.3d 447, 451 (Mo. banc 2002).] 


If we do not have jurisdiction to hear a petition, we cannot reach the merits of the case and may exercise only our inherent power to dismiss.  Our Regulation 1 CSR 15-3.436(1)(A) provides that we may order involuntary dismissal when we lack jurisdiction.  We now have the proof required to do that.
	We dismiss the complaint for lack of standing.
	SO ORDERED ON December 20, 2010.

							________________________________
							KAREN A. WINN
							Commissioner
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