Before the

Administrative Hearing Commission

State of Missouri

GERALD AND JEAN SHIFFLER,
)



)



Petitioners,
)




)


vs.

)

No. 09-1555 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Gerald and Jean Shiffler are liable for a deficiency of $9,518.00 in 2005 Missouri income tax, plus statutory interest.
Procedure


The Shifflers filed a complaint on November 23, 2009, challenging the Director of Revenue’s final decision assessing Missouri income tax and interest for 2005.  This Commission convened a hearing on October 21, 2010.  The Shifflers appeared pro se through Gerald Shiffler.  Associate Counsel Maria A. Sanders represented the Director.  This case became ready for our decision when the Director filed her written argument on November 26, 2010.  The Shifflers filed no written argument.
Findings of Fact

1. The Shifflers owned property in Washington, Missouri (“Washington property”), which was used as their personal residence and as a horse farm.

2. In 2005, the Shifflers sold the Washington property.

3. The Shifflers filed their 2005 Missouri income tax return with the Director on October 14, 2006.  

4. The Shifflers’ 2005 Missouri income tax return reported adjusted gross income of $30,522, Missouri itemized deductions of $27,833, a federal tax deduction of $0, and no tax balance or refund due.

5. In 2008, the IRS conducted an audit of the Shifflers’ 2005 income tax return.

6. The IRS determined that the Shifflers recognized gain on the sale of the Washington property.  The IRS considered only three acres of the Washington property as the principal residence of the Shifflers.  The Shifflers disagreed with the IRS determination.
7. The Shifflers did not amend their 2005 Missouri income tax return to reflect the adjustments made by the IRS to their 2005 income.
8. On December 31, 2008, the Director received a federal audit information sheet from the IRS informing the Director of the audit adjustments to the Shifflers’ 2005 income:  (a) adjusted gross income increased from the reported $34,751 to $198,523; (b) itemized deductions decreased from the reported $25,045 to $19,887; and (c) taxable income increased from the reported $3,306 to $172,236.   
9. Based upon information received from the IRS, the Director sent a notice of deficiency to the Shifflers on April 29, 2009.

10. The Shifflers timely protested the notice of deficiency on May 9, 2009.

11. After reconsideration, the Director issued her final decision adjusting the notice of deficiency on November 5, 2009.

12. The final decision adjusted the Shifflers’ 2005 Missouri income tax return by increasing Missouri adjusted gross income to $198,523, reducing Missouri itemized deductions to $21,940, and increasing the federal tax deduction to $21,940 for a maximum federal tax deduction of $10,000.

13. The Director’s adjustments resulted in a tax balance due of $9,518, plus statutory interest.  No additions to tax were imposed by the Director.

14. In addition to the three acres of the Washington property treated as a personal residence by the IRS, the Shifflers used additional portions of the Washington property for recreational purposes:  a lake on the property was used for fishing; an orchard included a personal garden; and other land was used by their child for a swimming hole and club house.
15. The Shifflers were willing to provide the Director with access to any records concerning the sale of the Washington property.

Conclusions of Law
This Commission has jurisdiction over appeals from the Director’s final decisions.
  The Shifflers have the burden of proof.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  In making our determination, we must strictly construe the taxing statutes against the Director in favor of the taxpayer.

Section 143.011 imposes a tax upon the Missouri taxable income of all Missouri residents.  Section 143.111 defines Missouri taxable income as Missouri adjusted gross income less certain deductions.  Section 143.121.1
 provides that Missouri adjusted gross income is “federal adjusted gross income” subject to certain modifications.  Section 143.141 defines Missouri itemized deductions as federal itemized deductions subject to certain modifications.  One of these modifications is contained in § 143.171, which allows an additional deduction for federal income taxes paid.  Thus, an increase in federal adjusted gross income from that reported on the Missouri return affects a Missouri taxpayer in two opposing ways.  It increases the base upon which the Missouri income tax is imposed while simultaneously increasing the deduction for the federal income tax paid.
The Shifflers contend that the Director’s determination of additional 2005 Missouri income tax was incorrect because she relied upon an IRS determination of federal adjusted gross income that erroneously included residential property in the calculation of taxable gain recognized from sale of the Washington property.
  The Director relies solely upon the fact that adjustments were made to federal adjusted gross income by the IRS.  Despite the Missouri Supreme Court’s holding that unilateral IRS adjustments to federal adjusted gross income are not conclusive for purposes of determining Missouri income tax,
 the Director failed to provide any evidence supporting the IRS adjustments and did not dispute any of the evidence presented by the Shifflers to challenge the accuracy of the IRS adjustments.  As a consequence, this case is determined by the allocation of the burden of proof and the adequacy of the Shifflers’ evidence.

Under § 621.050.2, the burden of proof is on the taxpayer in any proceeding before this Commission.
  Section 136.300.1, however, switches the burden of proof “with respect to any factual issue relevant to ascertaining the liability of a taxpayer” to the Director when:
(1) The taxpayer has produced evidence that establishes that there is a reasonable dispute with respect to the issue; and 

(2) The taxpayer has adequate records of its transactions and provides the department of revenue reasonable access to these records[.]

Because the Director did not request any records from the Shifflers, we find the second of the two conditions for shifting the burden to the Director to have been satisfied by their willingness to provide requested records.
  The remaining question is whether the evidence provided by the Shifflers at the hearing established a reasonable dispute with respect to the factual issue relevant to determining the Shifflers’ proper tax liability.  In order to identify the relevant factual issue, we must briefly describe the law at issue in the Shifflers’ dispute with the IRS.
Gross income for federal income tax purposes means all income from whatever source derived, unless excluded by law.
  Generally, gain realized on the sale of property is included in a taxpayer’s income.
  Subject to various conditions, taxpayers are permitted to exclude from income the gain on the sale or exchange of property owned or used as their principal residence for at least two of the five years immediately preceding the property’s sale or exchange.
  Generally, the exclusion will not apply to the gain on any portion of the property separate from 
the taxpayer’s dwelling unit that is being used for non-residential purposes.
  Therefore, gain from the portion used for residential purposes is excluded from income and the gain for the portion of property used for non-residential purposes is included in income.
  The taxpayer’s gross income, less certain deductions, is the federal adjusted gross income used to determine a taxpayer’s Missouri income tax.
 
Therefore, the primary factual issue for ascertaining the Shifflers’ tax liability is the dollar amount of gain realized from the sale of the Washington property to be excluded from the Shifflers’ federal adjusted gross income as the sale of their principal residence.  The IRS determined that only three acres of the Washington property were used as the Shifflers’ principal residence and considered the remainder to be non-residential property.  At hearing, the Shifflers testified that some of the property considered non-residential by the IRS was used by them for recreation:  the orchard contained a private garden; a lake used for fishing was on a strip of land; and another strip of land had a swimming hole and club house that had been used by the Shifflers’ child.  This testimony was uncontroverted and unchallenged by the Director.  
The Shifflers’ evidence raises a question as to whether more of the Washington property should have been considered as their principal residence by the IRS.  However, the Shifflers’ evidence is insufficient for us to determine to what extent, if any, this would change their federal adjusted gross income.  First, the evidence is vague as to the actual amount of property used for recreation.  The Shifflers suggested that it was three or more acres; however, their descriptions suggest a much smaller amount of property used in recreation.  The Shifflers failed to indicate 
whether the portions of property were exclusively, primarily, or only occasionally used for recreation purposes.  
The evidence also does not provide any indication of the dollar amounts at issue.
  The Shifflers failed to provide the Washington property’s sale price, their tax basis in the Washington property (necessary to determine the amount of gain realized on the sale), the dollar amount of gain on the sale that they contend should be excluded from income as gain on the sale of their principal residence, or any evidence of their prior tax treatment of portions of the property (e.g., whether they previously took depreciation deductions for the entire orchard or other portions of the property).  Indeed, the Shifflers did not offer into evidence any documentation of the sale of the Washington property or their previous tax records concerning the Washington property.  From the evidence presented, it is simply impossible to determine the modifications the Shifflers contend should be made to their federal adjusted gross income.  

We find that the burden of proof does not shift to the Director under § 136.300.1 because the Shifflers failed to provide sufficient evidence to establish a reasonable dispute as to the dollar amount of gain from the sale of the Washington property that is excluded from their federal adjusted gross income as the sale of their principal residence.  While the Shifflers have suggested possible grounds by which the IRS’s determination of their federal adjusted gross income could be challenged, this is far short from establishing a reasonable dispute.  Accordingly, we find that the Shifflers failed to prove that they are not liable for 2005 Missouri income tax in the amount assessed by the Director.
Summary

The Shifflers are liable for a deficiency of $9,518.00 in 2005 Missouri income tax, plus statutory interest.

SO ORDERED on May 16, 2011.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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