Before the

Administrative Hearing Commission

State of Missouri

RYAN K. SHIELDS,
)



)



Petitioner,
)




)


vs.

)

No. 07-1560 PH



)

MISSOURI BOARD OF PHARMACY,
)




)



Respondent.
)

DECISION


We grant Ryan K. Shields’ application for licensure as a pharmacist without probationary terms, restrictions, or limitations because there is no evidence to support denial or probation.
Procedure


On September 17, 2007, Shields filed a complaint appealing the Missouri Board of Pharmacy’s (“the Board”) decision granting him a probated pharmacist license.  On January 29, 2008, we held a hearing on the complaint.  Robert K. Angstead, with Newman, Comley & Ruth PC, represented the Board.  Shields represented himself.  The matter became ready for our decision on April 7, 2008, the date the last brief was received.

Findings of Fact

1. Shields graduated from Ferris State University College of Pharmacy (“Ferris State College”) in May of 2007.
2. Shields is currently a pharmacy resident at Saint Louis University Hospital.  The purpose of a pharmacy practice residency is to allow pharmacists to obtain additional specialized training in clinical practice, academia, and research after graduation.  Shields is still a licensed pharmacist and carries the responsibility that comes with that title.
3. Shields chose the residency rather than take a pharmacist position at a hospital or a private pharmacy to get further education and clinical training in order to qualify to practice as a specialized clinical pharmacist and work with hospital physicians.

I.  Criminal Offenses

A.  Retail Fraud
4. In November of 2000, when he was a 17-year-old high school student, Shields was charged with retail fraud in Alpena, Michigan. 
5. The 88th District Court in Alpena, Michigan opened Case No. 0004703SM. 
6. In connection with this case, Shields did 100 hours of community service and attended a “Shoplifters Anonymous” course.
7. On August 15, 2001, the court issued an Order of Acquittal/Dismissal or Remand that stated:  “The case is dismissed on the motion of the court without prejudice” and “Defendant shall be immediately discharged from confinement in this case.”

8. In Shields’ application and in letters, he calls the court’s disposition of the November 2000 incident a “conviction.” 
B.  Transporting Open Intoxicant
9. In May of 2005, Shields was operating a motor vehicle when he was pulled over for a traffic violation.  He was 21 years old at the time.
10. A traffic officer requested permission to search Shields’ vehicle and Shields consented.  The traffic officer found a bottle of liquor with a broken seal.
11. The liquor bottle did not belong to Shields and he did not know that he was transporting it, but the prosecutor convinced him that he was responsible for the contents of his vehicle.
12. Shields was arrested and issued a citation for transporting an open intoxicant.  He was fined $210 and had three points imposed on his driver’s license.
13. In letters to the Board, Shields states that he entered a guilty plea and was found guilty in this matter.
C.  Operating a Motor Vehicle While Impaired

14. On June 29, 2006, Shields, who was 22 years old and in his final year of pharmacy school, began drinking at 11:00 p.m. by consuming 2-3 beers.  He then met a 17-year-old female, and the two of them went to another bar where Shields consumed another 2-3 beers.  Shields left the bar at 2:00 a.m. with the female.
15. Due to his erratic driving and a short in his indicator light, he was pulled over by police officers for a traffic stop.  Shields was visibly intoxicated and flunked the field sobriety test.  A breathalyzer test registered his blood alcohol content at 0.13.  Shields was issued a citation for operating a motor vehicle while impaired by an intoxicant, and he was transported to jail.  The legal limit for blood alcohol content in Michigan at the time was .08%.
16. After a plea of guilty, Shields was convicted of the misdemeanor of operating a vehicle while impaired by liquor.  Shields was sentenced to six months’ probation, which included fines and alcohol-related restrictions and special terms.  As part of his probation, he was required to complete an “impact weekend” during which presentations by former substance abusers and representatives of Mothers Against Drunk Driving (“MADD”) were made.
17. During his probation, Shields was issued a restricted Michigan driver’s license that allowed him to drive only to and from work or school.
18. Shields was released from probation on April 26, 2007, after successfully meeting the terms and requirements ordered by the court.
19. By letter dated January 16, 2008, Shields’ probation officer in Michigan wrote:
While clearly such events indicate an unfortunate lapse in judgment of normal responsible behavior, Ryan’s recognition of such lapse and acceptance [of] the resulting consequences speak to his overall integrity.  His subsequent exposure to the Impact Weekend educational experience, which includes an individual Victim Impact presentation by the local organizer of the MADD, left him with a more enlighten [sic] appreciation of the necessity to be sober when behind the wheel.[
]
II.  Application and Restricted License

20. In May 2007, Shields submitted an application to the Board for licensure as a pharmacist. 
21. The Board’s application required Shields to answer the following questions:
1.  Are you now charged in any criminal prosecution (felony or misdemeanor), or have you ever been adjudicated guilty or entered a plea of guilty or nolo contendere (felony or misdemeanor), in any criminal prosecution in Missouri, in any other state, or in a United States court:
(a) for any offense relating to drugs, narcotics, controlled substances or alcohol, whether or not sentence was imposed?

*   *   *

(c) for any offense involving fraud, dishonesty, or an act of violence (for example, Medicaid fraud, theft of money or drugs, robbery), whether or not sentence was imposed?[
]

22. In response to questions 1(a) and 1(c), Shields answered “Yes,” and in a separate letter dated May 11, 2007, Shields set forth the facts as we found them above.  This letter was received by the Board on May 21, 2007.
23. By Order dated August 24, 2007, the Board granted Shields a license to practice pharmacy subject to five years’ probation and certain other terms and conditions.  The Board cites in its order that Shields had pled guilty to retail fraud, transporting an open intoxicant, and operating a motor vehicle while impaired with alcohol.
24. Shields is contesting the length of probation (five years), and terms I, J and K as set forth in the order.  The following are the contested terms:
I.  Respondent shall not serve as preceptor for interns.
J.  Respondent shall submit to blood tests and/or periodic urinalysis, at Respondent’s cost. The timing and/or scheduling for testing is within the Board’s sole discretion.
K.  Respondent shall abstain completely from the use or consumption of alcohol.  The presence of any alcohol or alcohol metabolite whatsoever in a biological fluid sample shall constitute a violation of discipline.[
] 
25. Shields does not contest terms and conditions A-H and L-N.  
A.  Term I

26. Shields wants to become a preceptor and intends to direct his career toward teaching and mentoring.  He finds it rewarding to work with young pharmacy students and mentoring them throughout their education.  Shields wants to be actively involved in pharmacy academia and wants to become a pharmacy professor.
27. Shields is an adjunct faculty member of the St. Louis College of Pharmacy.
28. Even with the restriction in Term I, Shields may still teach and work with students; he is only precluded from serving as a preceptor for pharmacy interns and verifying hours.
B.  Terms J and K
29. Terms J and K of the Board’s order set forth required tests, state that Shields shall refrain from alcohol use, and that the “presence of any alcohol or alcohol metabolite whatsoever in a biological fluid sample shall constitute a violation of discipline.”
30. In order to ensure compliance with Term J, the Board chose a random urine screen program administered by the National Confederation of Professional Services (“NCPS”).  The program tests for the presence of an ethanol metabolite in urine called ethyl glucoronide (“EtG”).  By letter dated October 4, 2007, the Board informed Shields:
Because EtG is an extremely sensitive measure for the detection of alcohol consumption, the incidental or unintentional consumption of alcohol is a significant concern for result interpretation.  Small amounts of ethanol can be found in many foods, hygiene products (such as hair spray and hand sanitizers), over-the-counter products (such as cough syrups and mouthwashes), and church wines for communion services.  The use of these products can produce measurable levels of EtG in the urine.[
]

31. Shields was evaluated by a licensed psychologist, Steven M. Till, at The Counseling Center in St. Louis, Missouri.  By letter dated October 29, 2007, Till wrote:
Ryan does not meet the criteria for Chemical Abuse or Chemical Dependent in the DSM IV TR.  Ryan does not meet the criteria for any DMS IV TR diagnosis.
Ryan’s legal problems seem to have been the result of youthful immaturity and poor judgment.  Ryan is remorseful for his mistakes and appears to have learned a very valuable life lesson from his behavior.  Ryan’s legal problems are not a result of chemical dependence or any other psychiatric diagnosis.  No further treatment is recommended.[
]
III.  Rehabilitation
32. Shields was nominated by his pharmacy peers to be the class speaker at graduation. 
33. Shields received the GlaxoSmithKline Patient Care Award upon his graduation from Ferris State College.  The award is presented “In recognition of outstanding performance during [Shield’s] pharmacy rotations in the 2006-2007 academic year.”
 
34. Steve Chaffee was a preceptor while Shields was a pharmacy student.  Chaffee employed Shields for several months when Shields helped coordinate an HIV outpatient adherence program.  By letter dated January 18, 2008, Chaffee wrote about Shields’ professionalism and dedication to patients, particularly those with HIV/AIDS.  Chaffee wrote:
Ryan practiced in our pharmacies in the last two years and I personally supervised his work.  Neither I nor any of the people Ryan came into contact within his practice of pharmacy have witnessed, suspected nor would ever believe that Ryan’s professional judgment and standard would be anything but uncompromised.  His misfortunes, as Ryan has confided in me happened outside of any work place.

As a young pharmacist and professional, Ryan Shields’ abilities, knowledge, dedication and drive are beyond anyone who I have come in contact with in my professional career.[
]
35. H. Stephen Lee was a professor of pharmacy at Ferris State College while Shields was a student and worked closely with Shields.  By letter dated January 24, 2008, Lee wrote:
Ryan also demonstrated his strong organization and leadership skills throughout this clerkship.  His peers and he had an opportunity to give a 45-minute educational presentation to the nursing students under my supervision, and he quickly worked with his peers to organize the presentation and divide up the parts to everyone’s satisfaction.  He also took the initiative to follow up with his peers on the progress on their parts, and the presentation was very well received by the nursing students and their clinical instructors.  His extra effort in organizing the presentation was well-recognized.

*   *   *

Ryan and I have been keeping touch since his relocation to Missouri and I last saw him in person during the 2007 ASHP Midyear Clinical Meeting.  Throughout our conversation, I was impressed and pleased to see that he has been developing and maturing nicely from a successful student to a young, dedicated professional with the career goal to become an infectious disease clinical specialist.  It is my anticipation that Ryan will continue to develop professionally and personally in becoming a successful practitioner.  There is no doubt in my mind that Ryan will be an asset to the pharmacy profession and to any institution he is affiliated with.[
]
36. Dr. Kristi Emmons is the pharmacy practice residency director at St. Louis University Hospital.  She has supervised Shields’ practice of pharmacy in Missouri.  By letter dated January 21, 2008, she wrote:
I continue to be amazed at the value his teams place on his opinions and recommendations.  For example, Ryan’s Infectious Diseases rotation was completed over two months ago and the fellows still page him several times each day for help.

*   *   *

One of Ryan’s greatest attributes is his enthusiasm to learn and share his knowledge with others.  He spends a significant portion of this time teaching other students and fellow residents, way beyond what is normally expected.  

*   *   *

I understand that Ryan has committed serious offenses in the state of Michigan as described to me in writing and during several heart to heart conversations with him.  These offenses clearly were the result of poor judgment, of which Ryan is truly ashamed.  I believe these experiences and the consequences thereof have changed him as a person and taught him valuable life lessons.  His past behaviors are not consistent with the person he is today.  In fact, I cannot speak high enough of his character during his PGY1 Pharmacy Residency at Saint Louis University Hospital.[
]

37. Shields has taken on additional volunteer opportunities to co-coordinate pharmacy courses at the St. Louis College of Pharmacy.
38. Shields takes responsibility for his actions and is remorseful.  At the time of the hearing, Shields did not drink alcohol.
Conclusions of Law 


We have jurisdiction to hear an applicant’s complaint if he or she seeks our review of the decision to issue a probationary license.
  The Board has the burden to prove the basis for imposing probation.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board to deny the license or to grant it with or without probation.
  We simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  
I.  Failure to State a Claim


The Board asks us to dismiss Shields’ complaint because he (1) fails to state any legal or factual reason why the Board’s decision to issue his pharmacist license in a restricted format is unwarranted; (2) fails to set forth any facts demonstrating that he is entitled to an unrestricted pharmacist license; and (3) fails to challenge the facts upon which the Board based its decision to grant a probated license.

Our Regulation 1 CSR 15-3.425 allows us to sanction a party who fails to comply with our regulations, but we decline to do so in this case.  Although Shields might not have complied 
exactly with our regulations, we note that he is acting pro se.
  Section 621.035
 states that our rules and procedures “shall facilitate the filing and processing of such complaints without formal representation.”  Shields has provided enough information for the Board to determine the basis for his position that he is entitled to licensure.  In addition, in the case of a probated license, the licensing agency has already decided that the applicant is qualified for licensure with certain terms and conditions.  We deny the motion to dismiss.
II.  Cause for Probation
The Board argues that there is cause for denial and thus cause to issue a probated license under §§ 338.055.1 and .2(2):
1.  The board may refuse to issue any certificate of registration or authority, permit or license required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section.  The board shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
A.  Retail Fraud – Essential element

The Board argues that dishonesty is an essential element of retail fraud.  An essential element is one that must be proven for a conviction in every case.
  The Board failed to prove that Shields was convicted of retail fraud.

The Board argues that in his application and in letters, Shields calls the court’s disposition of the November 2000 incident a “conviction” and states, “I was convicted for retail fraud in Alpena, Michigan.  At the time of the conviction I was 17 years old and in high school.  I was caught shoplifting compact discs at the Wal-mart in Alpena. . . [and] As a result of this conviction, I agreed to a deal with the judge.”
  At the hearing, Shields claimed that this charge was never fully adjudicated.  Shields, as a layperson, cannot be expected to know the legal definition of the word “conviction.”  The Board must prove a conviction, if there was one.

The Board cites no Michigan law that Shields is alleged to have violated.  We can find cause for discipline only on the law cited in the complaint.
  The one-page court document does not assist us in making our determination.  It has a charge code for retail fraud in the third degree.  But it is titled an Order of Acquittal/Dismissal or Remand and states that the case is dismissed on the motion of the court.  Nothing tells us what happened in this case before this order, and we cannot make a finding that Shields pled to or was convicted of this crime.  There is no cause for denial or probation under § 338.055.2(2).

B.  Alcohol-Related Offenses – Good Moral Character

The Board argues that Shields pled guilty to two alcohol-related offenses that show he does not have good moral character, a qualification to become a pharmacist.
  Good moral 
character is honesty, fairness, and respect for the law and the rights of others.
  The Board alleges that Shields pled guilty to the crimes of transporting an open intoxicant and operating a vehicle while impaired by liquor.  We find that the Board proved only the latter.

1.  Open Intoxicant


There are no court records in evidence concerning the open intoxicant charge or the case’s disposition.  The Board cites no Michigan law that Shields is alleged to have violated.  Again, we can find cause for discipline only on the law cited in the complaint.
  The Board relies on Shields’ own admissions of his conduct and that he pled guilty or nolo contendere to, and was convicted of, something.  We find that this is insufficient evidence to support a finding that Shields committed any crime.
  The Board failed in its burden of proving that Shields pled guilty to or was convicted of a crime involving an open intoxicant.  There is no cause for denial or probation under § 338.055.2(2).
2.  Operate Vehicle While Impaired by Liquor

The Board proved that Shields pled guilty to operating a vehicle while impaired by liquor and was placed on probation for six months.  The Board argues that this offense is reasonably related to the qualifications of a pharmacist because one of those qualifications is good moral character.


We have sometimes found DWIs, when recent to the application for a license, to indicate a lack of good moral character.  In Missouri Real Estate Commission v. Simpson,
 we found that five alcohol-related driving offenses from 1976 to 1997 could serve as grounds to deny a license because they indicated a lack of good moral character and involved moral turpitude.  In 
Rabe v. State Board of Nursing,
 we found that two 20-year-old, alcohol-related driving offenses and a more recent addiction to Xanax could indicate a lack of good moral character but that evidence of rehabilitation was sufficient to allow the issuance of a license without probation.  In Buehler v. Missouri Real Estate Commission,
 we found that an applicant failed to rebut the inference that six alcohol-related driving offenses, the most recent occurring less than a year before our hearing, showed a lack of good moral character.


Our more recent decisions tend to the contrary.  In State Board of Nursing v. Fitchpatrick,
 and Moler v. State Board of Nursing,
 we concluded that a DWI conviction is not a crime involving moral turpitude, which is closely related to moral character, finding persuasive authorities from other jurisdictions.  In Gillotti v. Missouri Real Estate Commission,
 we found that two DWIs that occurred approximately ten years in the past did not establish bad moral character by themselves.

The Board cites Moler and the definition of good moral character that we referenced above.  We accept the definition of the terms, but do not agree that the Board has proven that Shields’ conduct shows this lack of honesty, fairness and respect for the law and the rights of others.  While this may be shown by a person’s consistent disrespect of the law, the Board has proven only one of the three crimes that it alleges Shields committed.  We find that one instance of driving while impaired by liquor does not establish bad moral character, particularly when Shields presented evidence of his good moral character.  Shields did not plead guilty to a crime reasonably related to the qualifications, functions or duties of a pharmacist.  There is no cause for denial or probation under § 338.055.2(2).
Summary

Because the Board did not prove cause to impose probation, we grant Shields licensure without restrictions.

SO ORDERED on August 4, 2008.
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