Before the

Administrative Hearing Commission

State of Missouri

WANDA R. SHEWMON,
)



)



Petitioner,
)




)


vs.

)

No. 07-1201 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,

)




)



Respondent.
)

DECISION


Wanda R. Shewmon’s Medicaid provider number is ordered suspended from the end of March 31, 2007, through April 4, 2007.
Procedure


On July 16, 2007, Shewmon filed a complaint appealing a decision by the Department of Social Services, Division of Medical Services (“the Department”) suspending her Medicaid provider number from March 31, 2007, through April 5, 2007.  On December 4, 2007, the parties filed a joint stipulation of facts and issues.  On December 11, 2007, we held a hearing on the complaint.  Assistant Attorney General Glen D. Webb represented the Department.  Shewmon represented herself.  The matter became ready for our decision on March 24, 2008, the date the last brief was filed.

Findings of Fact

1. Shewmon, RN, is a nurse and is enrolled in the Missouri Medicaid (Title XIX) program as an advanced practice nurse.
2. Shewmon is certified by the American Academy of Nurse Practitioners as a family nurse practitioner, which allows Shewmon to practice as an advanced practice nurse in Missouri.
3. In order to be enrolled as a Medicaid provider as an advanced practice nurse, one must hold a current license as a registered professional nurse and also be recognized as an advanced practice nurse.

4. In order to practice as an advanced practice nurse, one must “[s]ubmit documented evidence of satisfactory, active, up-to-date certification/recertification/maintenance and continuing education/competency to the board.”

5. Once the Missouri Board of Nursing (“the Board”) receives documentary evidence of a nurse’s certification as an advanced practice nurse, the Board issues to the nurse a document of recognition as an advanced practice nurse.
6. If the Board does not receive documentary evidence of a nurse’s certification as an advanced practice nurse before the expiration date, the Board deems the certificate lapsed.
7. The nurse is responsible for ensuring that the Board gets the recertification information (“the verification”).
8. Shewmon’s family nurse practitioner certification was set to lapse at the close of business on March 31, 2007.
9. On March 27, 2007, Shewmon contacted her certification board, the American Nurses Credentialing Center (“ANCC”) by fax and gave the ANCC permission to fax the verification to the Board.
10. On March 30, 2007, Shewmon contacted the ANCC by telephone and was told that she had been recertified.  Donna Barnes with the ANCC told Shewmon that she would fax a copy of the verification to Shewmon and to the Board.  The ANCC faxed the verification to Shewmon’s office on March 30, 2007.
11. On Monday, April 2, 2007, before she saw any patients, Shewmon called the Board and was told that the Board had received the verification fax and that she could practice that day.
12. The Board did not receive the verification showing the re​certification of Shewmon’s advanced practice nurse certification until April 5, 2007, when Shewmon faxed it to the Board.
13. The Board did not receive anything from the ANCC regarding Shewmon’s recertification until August 21, 2007.
14. The Board listed Shewmon’s certification as lapsed from March 31, 2007, to 
April 4, 2007.
15. By letter dated June 8, 2007, the Department informed Shewmon that due to the lapse of her ability to practice as an advanced practice nurse, her Medicaid provider number was suspended effective on the close of business March 31, 2007, through April 5, 2007.
16. Shewmon filed a complaint with this Commission on July 16, 2007, appealing the Department’s June 8, 2007, suspension letter.
17. By letter dated July 17, 2007, the Department informed Shewmon that it had learned that her ability to practice as an advanced practice nurse only lapsed from the end of 
March 31, 2007, through April 4, 2007.  The Department rescinded its June 8, 2007, decision letter.
18. By letter dated July 18, 2007, the Department informed Shewmon that due to the lapse of her ability to practice as an advanced practice nurse, her Medicaid provider number was suspended effective at the close of business on March 31, 2007, through April 4, 2007.
19. At the time of the hearing, Shewmon had not billed Medicaid for any services performed on the four days that her provider number was suspended.
Conclusions of Law 


We have jurisdiction under § 208.156.3
 and § 621.055.  Shewmon has the burden of proof.
  Shewmon carries her burden of proof with a preponderance of the evidence, which means the greater weight.


Shewmon did not carry her burden of proving that the Board received her certification documentation before April 5, 2007.  We believe her testimony, but this proves only what someone at the Board told her – not that the verification had actually been received.  We believe that the ANCC faxed the verification to Shewmon, but this does not prove that it faxed the verification to the Board.  Diane Oates, with the Board’s Advanced Practice Department, testified that the Board did not receive the verification until April 5, 2007.
  Oates testified:
Well, at the time, the RNs were all being renewed and we were getting a lot of faxes; so I was kind of concerned since [Shewmon] said she had – it had already been sent to me by the ANCC, that maybe somebody had it in their stack.

So I went to all of the licensing persons and said, could you please look through your stacks and make sure that my things aren’t in 
there.  And they all did, and it wasn’t anywhere.  There was no other fax in the office.[
]

Having determined that the Board did not receive the verification until April 5, 2007, we determine the legal effect of this fact.

Section 335.016(2)  provides the definition of Advanced Practice Nurse:

  
(2) “Advanced practice nurse,” a nurse who has had education beyond the basic nursing education and is certified by a nationally recognized professional organization as having a nursing specialty, or who meets criteria for advanced practice nurses established by the board of nursing.  The board of nursing may promulgate rules specifying which professional nursing organization certifications are to be recognized as advanced practice nurses, and may set standards for education, training and experience required for those without such specialty certification to become advanced practice nurses.  Advanced practice nurses and only such individuals may use the title “Advanced Practice Registered Nurse” and the abbreviation “APRN”[.]
Shewmon’s ability to practice as an advanced practice nurse lapsed from the end of March 31, 2007, through April 4, 2007.  Therefore, Shewmon was unable to practice as an advanced practice nurse from April 1, 2007, through April 4, 2007.

The Medicaid Provider Manual, effective June 15, 2005, and incorporated into the Department’s rules under 13 CSR 70-3.030(3)(A).7, provides:

2.1 PROVIDER ELIGIBILITY

To receive Medicaid reimbursement, a provider of services must have entered into, and maintain, a valid participation agreement with the State Medicaid Agency.  Authority to take such action is contained in Missouri Code of State Regulations 13 CSR. 70-3.020.  Each provider type has specific enrollment criteria, e.g., licensure, certification, Medicare certification, etc., which must be met.

2.5 STATE’S RIGHT TO TERMINATE RELATIONSHIP WITH A PROVIDER

Providers of services and supplies to Medicaid recipients must comply with all laws, policies, and regulations of Missouri and the Division of Medical Services, as well as policies, regulations, and laws of the federal government.  A provider must also comply with the standards and ethics of his or her business or profession to qualify as a participant in the program.  The Division of Medical Services may terminate or suspend providers or otherwise apply sanctions of administrative actions against providers who are in violation of Medicaid Program requirements.  Authority to take such action is contained in the Missouri Code of State Regulations

13 CSR 70-3.030.
As one of the standards for participating in the Medicaid program as an advanced practice nurse, Shewmon had to have a valid advanced practice nurse certification on file with the Board.  Shewmon failed to maintain a current active status on file with the Board.  The Board deemed Shewmon’s certification lapsed from the end of March 31, 2007, through April 4, 2007.  Therefore, during those days, Shewmon did not meet the requirements of a Medicaid provider as an advanced practice nurse.

Cause exists to suspend Shewmon’s Medicaid provider number on those days pursuant to 13 CSR 70-3.030:

(3) Program Violations.


(A) Sanctions may be imposed by the MO HealthNet agency against a provider for any one (1) or more of the following reasons:
*   *   *


7.  Breaching of the terms of the MO HealthNet provider agreement of any current written and published policies and procedures of the MO HealthNet program (Such policies and procedures as are contained in provider manuals or bulletins which are incorporated by reference and made a part of this rule as published by the Department of Social Services, MO HealthNet Division, 615 Howerton Court, Jefferson City, MO 65109, at its website www.dss.mo.gov/mhd, October 1, 2007.  This rule does not incorporate any subsequent amendments or additions.) or failing to comply with the terms of the provider certification on the MO HealthNet claim form;
*   *   *

13.  Failing to meet standards required by state or federal law for participation (for example licensure)[.]

In failing to comply with the requirements for renewing her advanced practice nurse certification, Shewmon violated the terms of the Medicaid provider manual by failing to meet the enrollment criteria, which is a program violation under 13 CSR 70-3.030(3)(A)7.  She did not meet the standard of licensure, which is a program violation under § CSR 70-3.030(3)(A)13.  Suspension was the only appropriate sanction since Shewmon could not legally participate in the Medicaid program for which she was enrolled.  Suspension is authorized for program violations under 13 CSR 70-3.030(4).
We suspend Shewmon’s Medicaid provider number from the end of March 31, 2007, through April 4, 2007.
Summary


Shewmon’s Medicaid provider number is suspended from the end of March 31, 2007, through April 4, 2007.

SO ORDERED on May 1, 2008.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner
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