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Administrative Hearing Commission

State of Missouri

SHERNAMAN ENTERPRISES, INC.,
)
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)




)


vs.

)

No. 08-1856 FV



)

AMERICAN HONDA MOTOR CO., INC.,
)




)



Respondent.
)

DECISION

We grant American Honda Motor Co., Inc.’s (“Honda”) motion to dismiss for lack of jurisdiction.  
Procedure


On October 30, 2008, Shernaman Enterprises, Inc. (“SEI”) filed a complaint.  On November 18, 2008, Honda filed a motion to dismiss or, in the alternative, to compel arbitration.  SEI filed a response on January 9, 2009, and Honda filed a reply on January 15, 2009.  

Allegations of Complaint


The allegations of the complaint, which we take as true for purposes of ruling on the motion to dismiss,
 are summarized as follows.   


1.  SEI is a Missouri corporation with its principal place of business at 2600 Range Line Road, Columbia, Missouri, 65203.  SEI does business under the federally registered service mark “ProCycle,” which is licensed by SEI.  SEI is in good standing with the Missouri Secretary of State. 
  

2.  On June 2, 2008, SEI and Honda entered into a Confidential Settlement Agreement (“settlement agreement”), which provides as follows:  

1.1  Upon execution of this Agreement, SEI shall voluntarily terminate its Honda Dealer Agreements with Honda for the Columbia dealership.  Such termination to be effective as of the conclusion of the period as set forth in Section 1.3 hereof (extended as permitted in Section 1.5 hereof), subject to compliance in all material respects with the provisions of this Agreement.  

*   *   * 

1.3  Honda agrees that SEI shall have 90 days (subject to application of Section 1.5) from the execution of this Agreement to submit as many completed buy-sell application packages as desired to Honda for its consideration and review.  SEI will submit no more than one completed buy-sell application package at a time.  A “completed buy-sell application package” shall consist of the proposed dealer candidate tendering to Honda all information normally relied upon by Honda in order to evaluate a dealer candidate . . . .  SEI hereby agrees that Honda may deny a dealer candidate if such candidate fails to provide to Honda within a reasonable amount of time the requested and necessary information normally relied upon by Honda in evaluating a dealer candidate.  If a denial is based on these grounds or on any other legitimate grounds as outlined in Mo. Rev. Stat. § 407.1034(7)(a), SEI agrees not to pursue any type of litigation surrounding Honda’s denial.  SEI’s breach of its covenant as set forth in the preceding sentence is expressly agreed to be a breach of this Agreement by SEI.  
*   *   * 

1.8  Voluntary Surrender

(a) If, at the conclusion of the 90-day period set forth in Section 1.3 hereof (as extended by Section 1.5 hereof), SEI fails to submit a buy-sell application package for a dealer candidate reasonably acceptable to Honda, as provided for in Section 1.3 hereof, then SEI’s voluntary termination of its Honda Dealer Agreements, as provided for in Section 1.1 hereof, shall become effective immediately.  


3.  On August 29, 2008, SEI and Power Sports submitted to Honda an Asset Purchase Agreement wherein the terms of the dealership transfer were set out.  


4.  Honda refused to consider Power Sports based on an incomplete application package being submitted.  


5.  Subsequently, Honda agreed to give Power Sports ten business days (until October 10, 2008) to submit the application package.


6.  On October 10, 2008, Power Sports provided Honda with hundreds of pages of documents.  


7.  On October 15, 2008, Honda sent a letter of denial stating that it would not consider Power Sports as a dealer candidate because Power Sports had not submitted a completed application package.  


8.  Power Sports has been approved as a Honda dealer on other occasions and currently operates five separate Honda dealerships.  


9.  On October 22, 2008, SEI sent a letter to Honda requesting that Honda change its position and agree to consider Power Sports based on its merits.  

10.  On October 29, 2008, Honda replied to SEI’s letter and again refused to consider Power Sports as a dealer.  

Discussion


As a legislative creation, this Commission has only such jurisdiction as is conferred upon it by statute.


SEI’s complaint cites § 407.1031.3,
 which provides: 

Any franchisee receiving a notice from a franchisor pursuant to the provisions of sections 407.1025 to 407.1049, or any franchisee adversely affected by a franchisor’s acts or proposed acts described in the provisions of sections 407.1025 to 407.1049, shall be entitled to file an application for a hearing before the administrative hearing commission for a determination as to whether the franchisor has good cause for its acts or proposed acts.  

SEI’s complaint also cites the following portions of § 407.1034 pertaining to unlawful merchandising practices by a motorcycle or all-terrain vehicle franchisor:  

Notwithstanding the terms of any franchise agreement, the performance, whether by act or omission, by a motorcycle or all-terrain vehicle franchisor of any or all of the following acts enumerated in this section are hereby defined as unlawful practices, the remedies for which are set forth in section 407.1043: 
(1) To engage in any conduct which is capricious, in bad faith, or unconscionable and which causes damage to a motorcycle or all-terrain vehicle franchisee or to the public; . . . 

*   *   * 

(5) To terminate, cancel or refuse to continue any franchise, directly or indirectly through the actions of the franchisor, unless such new motorcycle or all-terrain vehicle franchisee substantially defaults in the performance of such franchisee’s reasonable and lawful obligations under such franchisee’s franchise, or such new motorcycle or all-terrain vehicle franchisor discontinues the sale in the state of Missouri of such franchisor’s products which are the subject of the franchise[;]
*   *   * 

(7)(a) Prevent, by contract or otherwise, any sale or transfer of a franchisee’s franchise or franchises or interest or management thereof[.]


SEI seeks to use §§ 407.1031.3 and 407.1034 as a mechanism to express its dissatisfaction with the terms to which it agreed under the settlement agreement.  We do not believe that this was the legislative intent behind those statutes.  SEI’s franchise was voluntarily terminated under the terms of its settlement agreement with Honda.  The settlement agreement also allowed Honda to deny a dealer candidate, and SEI agreed not to pursue any type of litigation surrounding Honda’s denial.  We will not allow these statutes to be used as a mechanism to dispute the terms and application of a settlement agreement between the parties.  Section 407.1034(15) specifically provides:  

Nothing in this section shall be construed to prohibit voluntary settlement agreements[.]  


We grant Honda’s motion to dismiss.  Because we grant the motion to dismiss, we do not consider the alternative motion to compel arbitration.  

SO ORDERED on February 11, 2009.



________________________________



JOHN J. KOPP 



Commissioner

�Motor Control Specialties, Inc. v. Petelik, 258 S.W.3d 482, 484 (Mo. App., W.D. 2008).


�According to Exhibit B, which is a complaint in a related case, Shernaman Enterprises, Inc. v. American Honda Motor Co., Inc., No. 08-1677 FM, Honda terminated SEI’s dealer franchise in April 2008.  SEI voluntarily dismissed that case on October 7, 2008.  


�State Bd. of Regis’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


�Statutory references are to RSMo 2000.
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