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DECISION 


Shelter Mutual Insurance Company (“Shelter”) is not entitled to a refund of Missouri premium tax for 2008.  Shelter’s monthly payment plan fees, filing charges, and policy reinstatement fees are “direct premiums received” that are subject to the tax imposed by 
§ 148.370. 
  Shelter is not entitled to a deduction from premium taxes under § 148.400 for the fees Shelter paid to Ernst & Young, its certified public accounting firm, for services that Ernst & Young provided during the examination by the Director of the Department of Insurance, Financial Institutions and Professional Registration (“Director of DIFP”).
Procedure


On September 22, 2009, Shelter filed a complaint challenging the final decision of the Director of Revenue denying Shelter’s claim for a refund of 2008 premium tax in the amount of $49,841.56.  The Director of Revenue answered Shelter’s complaint on October 6, 2009.  The Director of DIFP filed a motion to intervene in the action on October 21, 2009.  On October 22, 2009, we granted the Director of DIFP’s motion and accepted the answer to Shelter’s complaint that accompanied the motion.

On January 25, 2010, Shelter filed a motion for summary decision.  After requesting and receiving extensions of time to respond, the Director of Revenue and the Director of DIFP responded with their own motion for summary decision on April 1, 2010.  On October 4, 2010, we denied the respective motions for summary decision because a question of material fact remained concerning the fees included in the disputed charges that Shelter claimed were not direct premiums received under § 148.370.  The matter became ready for our decision on October 12, 2010, when the parties filed a joint stipulation and joint renewed cross motions for summary decision to address the factual question causing the denial of their original motions for summary decision.  Under Regulation 1 CSR 15-3.446(5), we may decide a case without a hearing if the parties establish undisputed facts entitling one party to a favorable decision.
 
Findings of Fact

1. Shelter is a mutual insurance company formed under § 379.205.
2. Shelter writes contracts of insurance in Missouri, referred to as insurance policies, and collects premiums from its customers/policyholders for such insurance policies.  The premium is determined and charged for a “term.”  For instance, an automobile insurance policy may be for a term of six months.  The premium for such insurance buys a contract of insurance, and nothing else, for that term. 
3. In addition to charging premiums for insurance policies, Shelter also charges the following based upon customer/policyholder service options:  (a) monthly payment plan fees;  (b) filing charges; and (c) policy reinstatement fees (together, “the disputed charges”). 

4. Monthly payment plan fees are paid by Shelter’s customers/policyholders electing to pay their term premiums in monthly installments.  The charge is $5 per month, regardless of the number of premiums paid in this way.  Customers/policyholders who pay their term premiums as billed (most having a six-month term) do not pay the monthly payment plan fee.  Those customers/policyholders who pay the monthly payment plan fee receive no additional insurance.  The monthly payment plan fee is not required in order to purchase the insurance, but is a service charge designed to offset the cost of processing a separate payment each month.  The monthly payment plan fees can be avoided, or stopped, at any time if the customer/policyholder simply pays the remaining term premium as billed.  A Shelter customer/policyholder electing to pay for insurance in monthly installments must either pay the monthly payment plan fee along with the monthly payment due or pay the entire amount remaining due for the term of the insurance policy to avoid cancellation of the insurance policy for failure to pay.  The monthly payment plan fees are charged only in relation to insurance; Shelter does not sell anything else for which it charges monthly payment plan fees.  
5. Filing charges are paid by Shelter’s customers/policyholders who operate long-haul vehicles and require Shelter to file copies of their insurance information with regulators in other states.  The filing fee charge is $25 and is designed to cover the filing fee that the regulators in other states charge Shelter for making the filing plus the extra labor involved to accomplish the filing.  These filing charges are imposed only when Shelter is required to make such filings.  The payment of the filing charges does not entitle the customer/policyholder to additional insurance, 
and the filing of such information, and the consequent filing charges for doing the same, are not required in order to purchase the insurance.

6. Policy reinstatement fees are paid by Shelter customers/policyholders who allow their policy of insurance to lapse for non-payment of premium.  These fees are designed to offset the cost of processing late payments and reinstating a former policyholder without the necessity of a new application.  Payment of these fees does not entitle the customer/policyholder to additional insurance, and payment of these fees is not required in order to purchase the insurance.  Shelter encourages its customers/policyholders not to incur these fees and most do not.  Nevertheless, payment of the policy reinstatement fee is necessary to avoid cancellation of insurance when a Shelter customer/policyholder has allowed his or her policy of insurance to lapse for non-payment of premium.  Only Shelter insurance policyholders are charged policy reinstatement fees; no other Shelter customers pay such fees.  
7. Shelter is subject to and pays insurance premium tax under § 148.370.

8. Shelter had the following receipts from the disputed charges upon which it paid premium tax in 2008:

Monthly payment plan fees:  

$ 1,671,201

Filing charges: 


$        1,325

Policy reinstatement fees:


$    462,052
_________________________________________  

Total


$ 2,134,578

9. Shelter is subject to regulation and examination/audit by the Missouri Department of Insurance, Financial Institutions and Professional Registration (“DIFP”) and is regularly audited by DIFP.  On or about February 7, 2008, Shelter received a letter from DIFP instructing Shelter that DIFP would be examining Shelter as of December 31, 2007.  The examination was for the fiscal years 2005, 2006, and 2007.

10. On or about February 7, 2008, Shelter received another letter from DIFP informing Shelter of DIFP’s “necessary access to your CPA’s workpapers and their staff, as requested by the Missouri Department of Insurance, Financial Institutions and Professional Registration in conjunction with the financial examination of Shelter Mutual Insurance Company as of December 31, 2007.”  The letter cites § 375.1050 as authority for such requirement.  The letter also states the following:  “You are requested to communicate to your CPA firm that it should comply fully with the Missouri Department of Insurance, Financial Institutions and Professional Registration in the examination of your company by providing access to all workpapers and staff members involved in the audit of Shelter Mutual Insurance Company.”
11. In response to the above correspondence from DIFP, Shelter instructed its CPA firm, Ernst & Young, to provide its assistance to the DIFP auditors.  Ernst & Young provided several computer terminals for the DIFP examiners to access the Ernst & Young electronic work papers.  That review lasted two days, during which time an Ernst & Young employee was required to assist the examiners as requested.  In addition, Ernst & Young accumulated and printed for the examiners over 300 electronic files that they requested.  As a result of Ernst & Young’s staff members assisting DIFP in its examination of Shelter and other Shelter entities, on or about November 21, 2008, Ernst & Young billed Shelter and the other audited Shelter entities $11,000, which amount Shelter and the other audited Shelter entities promptly paid.  DIFP did not appoint or retain Ernst & Young to assist in conducting the examination.  DIFP did not approve any expenses charged by Ernst & Young.  DIFP did not issue an assessment against Shelter for such expenses.

12. The billing by Ernst & Young on November 21, 2008, was solely for services provided to DIFP examiners.  If those services had not been performed by Ernst & Young, they 
would have been performed by DIFP examiners, and that cost would have been charged by DIFP to Shelter and other Shelter entities.

13. By letter dated August 22, 2008, DIFP allocated to Shelter 65% of the examination expenses for all Shelter entities.  Consistent with this allocation, Shelter attributed to itself $7,150 of the total $11,000 billed by Ernst & Young to Shelter and the other audited Shelter entities.

14. On or about May 29, 2009, Shelter remitted its 2008 Missouri premium tax.  The amount remitted included $42,691.56
 in premium tax on the disputed charges.  Shelter received no deduction for the $7,150 examination fees it incurred at the request of DIFP examiners for that year.

15. On or about May 29, 2009, Shelter filed a refund claim with the Director of Revenue to recover the $42,691.56 that it paid in tax on the disputed charges and to recover the $7,150 that was disallowed as a deduction from premium taxes for examination fees.  On August 27, 2009, the Director of Revenue denied the refund claim.
Conclusions of Law


This Commission has jurisdiction over appeals from the Director of Revenue’s final decisions.
  Shelter has the burden to prove that it is entitled to a refund.
  Our duty in a tax case is not merely to review the Director of Revenue's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  
The Disputed Charges are “Direct Premiums Received”
 
Shelter contends that the disputed charges (monthly payment plan fees, filing charges, and policy reinstatement fees) are not to be included in the measure of the direct premiums received upon which the premium tax is imposed by § 148.370, which provides:
Every insurance company or association organized under the laws of the state of Missouri and doing business under the provisions of sections 376.010 to 376.670, 379.205 to 379.310, 379.650 to 379.790 and chapter 381, RSMo, . . . shall, as hereinafter provided, quarterly pay, beginning with the year 1983, a tax upon the direct premiums received by it from policyholders in this state, whether in cash or in notes, or on account of business done in this state, for insurance of life, property or interest in this state, at the rate of two percent per annum, which amount of taxes shall be assessed and collected as hereinafter provided[.]  
(Emphasis added.)  As a statute imposing a tax, § 148.370 is to be “strictly construed in favor of the taxpayer and against the taxing authority.” 
  The primary rule of statutory construction is to “ascertain the intent of the legislature from the language used, to give effect to that intent if possible, and to consider the words in their plain and ordinary meaning.”


Section 148.370 does not define the phrase “direct premium received.”  The Missouri Supreme Court, by considering the words in their plain and ordinary meaning, determined that “a tax on ‘direct premiums received’ is imposed on the consideration paid by an insured to an insurer for a contract of insurance.”
  Further, the consideration paid for a contract of insurance is not limited to only that portion of the consideration paid for indemnifying a risk.  For example, the Missouri Supreme Court has determined that the consideration paid for a contract of insurance included fees for administrative services that an insurance company required to be paid 
directly to third-party administrators.
  The Missouri Supreme Court’s decision applied the meaning of the terms “contract of insurance” and “consideration”:
Contract of Insurance – Any contract by which one of the parties for a valuable consideration, known as a premium, assumes a risk of loss or liability that rests upon the other, pursuant to a plan for the distribution of such risk, is a contract of insurance, whatever the form it takes or the name it bears.[
]
Consideration – The inducement to a contract.  The cause, motive, price, or impelling influence which induces a contracting party to enter into a contract.  The reason or material cause of a contract.  Some right, interest, profit or benefit accruing to one party, or some forbearance, detriment, loss, or responsibility, given, suffered, or undertaken by the other.[
]
Simply stated, the direct premium received for purposes of § 148.370 is the price the insured paid for the insurer to enter into the contract by which the insurer assumed the insured’s risk or liability.


Shelter’s disputed charges constitute consideration for a contract of insurance and are subject to the premium tax under § 148.370.  Shelter seeks to limit the direct premiums received to only that portion of the actual consideration paid for a contract of insurance that Shelter deems to be for indemnifying a risk.  The Missouri Supreme Court rejected such an argument in Fidelity Security Life Ins. Co.
  The direct premiums received are the actual consideration paid by an insured to an insurer for a contract of insurance.
  
Monthly Payment Plan Fees

The monthly payment plan fees are paid by Shelter’s customers/policyholders who elect to pay their term premiums in monthly installments for an additional charge of $5 per month.  
Thus, if a Shelter customer/policyholder wants a contract of insurance that may be paid in monthly installments rather than paying the entire term at once, the consideration paid for such a contract is $5 more per month than a contract of insurance in which the full term is paid.  A Shelter customer/policyholder electing to pay for insurance in monthly installments must either pay the monthly payment plan fee along with the monthly payment due or pay the entire amount remaining due for the term of the insurance policy to avoid cancellation for failure to pay.

Shelter’s monthly payment plan fees are similar to the monthly payment plan fees that were at issue in Fidelity Security Life Ins. Co.
   In Fidelity, the Missouri Supreme Court upheld our decision that the monthly payment plan fees that Fidelity required its insureds to pay directly to third-party administrators (“TPAs”) were part of the direct premiums received by Fidelity because the charges were “simply part of the premium demanded by Fidelity for its contracts of insurance.”
  The fees paid to the TPAs were charged to certain of Fidelity’s insureds that elected to have payment terms different from the semi-annual or annual standard payment terms.
  The fees were to reimburse the TPAs for the administrative costs associated with altering the billing cycle for the insureds making this election.
  Fidelity did not receive any of the administrative fees and charges.
  The administrative fees and charges were not charged to every insured of Fidelity, and the fees and charges were not based on the risk incurred by Fidelity in insuring the individuals.


There is no meaningful reason to treat the monthly payment plan fees actually charged and received by Shelter differently from the fees paid to TPAs that were at issue in Fidelity.  The 
fact that Shelter, rather than a third party, charges and receives the monthly payment plan fees strengthens the case for their inclusion in Shelter’s direct premiums received.  The mere fact that a customer/policyholder has the option of entering into a different contract of insurance with different payment terms for a lesser amount of money does not mean that only a portion of the actual consideration paid for the contract of insurance is subject to premium tax.  If a customer/policyholder wishes to pay monthly, he or she must pay the monthly payment plan fee or Shelter will cancel his or her policy.  The fees are, therefore, a part of the premium, and the monthly payment plan fees charged by Shelter are subject to the premium tax imposed by 
§ 148.370.
Filing Charges

Based upon the record before us, the filing charges paid by purchasers of long-haul vehicle insurance from Shelter are direct premiums received because they are part of the consideration that Shelter charges for such contracts of insurance.  The record presented to us on this issue is limited.  Paragraph 7 of the affidavit of Tony Fuller, Shelter’s Manager of Treasury Operations, describes the filing charges at issue:
“Filing Charges” are fees paid by certain of Petitioner’s customers/policyholders who operate long haul vehicles and require Petitioner to file copies of their insurance information with other state’s [sic] regulators.  The Filing Fee charge is $25 and is designed to cover the filing fee that other states’ regulators charge Petitioner for making the filing plus the extra labor involved to accomplish that filing.  These Filing Charges are imposed only when Petitioner is required to make such filings.  The payment of the Filing Charges does not entitle the customer/policyholder to additional insurance and the filing of such information, and the consequent Filing Charges for doing the same, are not required in order to purchase the insurance.


Fuller’s affidavit does not present a detailed description of terms of the contracts of insurance for long-haul vehicles or describe whether there is an entirely separate contractual 
arrangement between Shelter and its customers/policyholders for making these filings.  The affidavit does not establish that the charges were not paid to Shelter or that Shelter only serves as a filing agent transmitting fees and making the filings on behalf of its customers.  The actual insurance contracts relating to the filing charges are not a part of the record before this Commission.  Fuller’s affidavit also does not describe the precise type of filings for which these filing fees are charged and whether all of the filing obligations are imposed solely upon Shelter’s customers.  We do not know, from the record, whether a customer who does not pay these fees continues to have insurance, or has insurance subject to state line boundaries, or whether this is a service separate from insurance.

Additional evidence of the filing charges at issue would have been helpful because our decision must rest solely upon the evidence in the record before us and cannot be based upon conjecture, opinion, or speculation.
  The party with the burden of proof must prove the facts essential to its legal theory by a preponderance of credible evidence.
  A party may meet this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence.
  Doubt may be resolved against the party at whose door the uncertainty can be laid.
  It is Shelter’s burden to prove its entitlement to the refund it is seeking.

  
Guided by the burden of proof and the record presented to us, we have no choice but to conclude that the filing charges are consideration for contracts of insurance involving long-haul vehicles.  The fact that the additional consideration paid for the filing charges does not insure the customer/policyholder against additional risks or liabilities is not dispositive; instead, what 
matters is whether the $25 charge is part of the consideration paid for a contract of insurance involving long-haul vehicles.  The additional costs associated with completing the required filings justify the additional consideration that Shelter receives.  The additional costs do not establish that the filing charges are not part of the consideration for a contract of insurance.  As in Fidelity,
 the calculation of direct premiums received by Shelter is the total consideration demanded for the contract of insurance and is not limited to that portion of the consideration that is solely for indemnifying a risk.  

In Fidelity, the fees included in direct premiums received were not actually received by Fidelity and were designed to recover administrative costs associated with the non-standard payment arrangements.  The Missouri Supreme Court still determined that these were direct premiums received by Fidelity because they were part of the consideration demanded for the contract of insurance.
  There is insufficient evidence in the record to establish that the filing charges are not part of the consideration demanded by Shelter from Shelter’s customers/policyholders purchasing long-haul vehicle insurance.  Therefore, based upon the record before us, the filing charges are direct premiums received subject to the premium tax imposed by § 148.370.
Policy Reinstatement Fees

The policy reinstatement fees paid by Shelter’s customers/policyholders who allow their policy of insurance to lapse for non-payment of premium are likewise part of the consideration paid for certain contracts of insurance.  It does not matter that not all contracts of insurance require payment of these fees or that the fees are designed to offset the cost of processing late payments and reinstating a former policyholder without the necessity of a new application.  If a 
customer/policyholder allows his or her policy to lapse for non-payment of premium does not pay the reinstatement fee, he or she will no longer have a contract for insurance with Shelter.  Like the monthly payment fees, the policy reinstatement fees are part of the premium and are subject to the premium tax imposed by § 148.370.
Section 375.052 and Regulation 20 CSR 700-1.150

Shelter has not provided legal support for the contention that the disputed charges are not subject to tax.  Shelter’s reliance on § 375.052
 and Regulation 20 CSR 700-1.150 is misplaced.  Section 375.052 provides:

An insurer or insurance producer may charge additional incidental fees for premium installments, late payments, policy reinstatements, or other similar services specifically provided for by law or regulation.  Such fees shall be disclosed to the applicant or insured in writing.

Regulation 20 CSR 700-1.150 further describes an “incidental fee” as “an amount equal to the cost of providing a service that is charged in addition to the receipt of premium from an insured or an applicant for insurance.”  The regulation provides that incidental fees include charges “for premium installments, late payments, policy reinstatements or other similar services” such as “payment by credit card, processing insufficient funds checks, obtaining records, reports, appraisals, inventories and other like documentation and making regulatory filings for an insured or applicant for insurance.”  

While Shelter’s disputed charges may constitute incidental fees for purposes of § 375.052, nothing in the language of the statute addresses the treatment of such incidental fees for purposes of the premium tax under § 148.370.  We do not find that § 375.052 seeks to exclude or exempt incidental fees from the premium tax.  The legislative purpose of § 375.052 was to establish that 
such incidental fees could be collected as part of the premium for a policy of insurance and to require that such charges are disclosed in writing.


Section 379.356.2, which was enacted concurrently with § 375.052 and contains nearly identical language, further demonstrates that the purpose of § 375.052 was to permit the collection of incidental fees as insurance premium.  Prior to 2001, there was no explicit authorization for the collection of “incidental fees” as a premium for insurance.  Section 379.356 contained language that could be interpreted as an explicit prohibition against the collection of incidental fees:  “No insurer, broker or agent shall knowingly charge, demand or receive a premium for any policy of insurance except in accordance with the provisions of section 379.017 and sections 379.316 to 379.361.”  Together, § 375.052 and § 379.356.2 establish that this prohibition does not apply to incidental fees, and requires the disclosure of incidental fees in writing.  When we consider these concurrent changes to both statutes, we believe that the language cited by Shelter, rather than supporting its claim, supports treating incidental fees as insurance premium.  In any event, we do not find any legislative intent within § 375.052 to exclude incidental fees from direct premiums received for purposes of the premium tax due.
 
While all of Shelter’s disputed charges would constitute incidental fees under Regulation 20 CSR 700-1.150, the regulation’s characterization of these charges as incidental fees does not change the imposition of the tax on the “direct premiums received” by Shelter.  The regulation does not seek to exercise such authority.  The regulation expressly disavows the Director of DIFP’s authority to change the statutory imposition of the premium tax when it states that “[a]ll incidental fees charged to the insured or applicant for insurance by the insurer shall be considered premium for purposes of the premium tax imposed[.]”
  Moreover, the stated 
purpose of Regulation 20 CSR 700-1.150 is to implement § 375.052 and § 379.356.2, in which we found no legislative purpose to exclude incidental fees from direct premiums received for purposes of the premium tax.

Both parties focus on the statutory description of these fees:  “additional incidental.”  Shelter contends, in essence, that “additional” means “separate” or “different” and that “incidental” means non-essential.  Hence, Shelter argues, the “additional fees” are not fees for insurance.  The Director of DIFP focuses on the fuller definition of “incidental”:  “subordinate, nonessential, or attendant in position or significance . . . occurring as a minor concomitant,”
 and argues that the term here denotes a relative lack of importance, but not a lack of connection.

“Additional” does not connote separateness.  Its synonym is “added,” and the definition of to add is “to join, annex or unite (as one thing to another) so as to bring about an increase (as in number, size or importance) or so as to form one aggregate.
  When we consider the dictionary definition of the words, as the courts have directed us to do,
 we believe that an “additional incidental” fee is one that is concomitant to the purchase of insurance, but one that, if charged, becomes a part of the premium in the aggregate.

We find that the disputed charges are direct premiums received for purposes of the premium tax imposed by § 148.370.

The Fees Charged to Shelter by Ernst & Young are not Deductible Examination Fees 


Section 148.400 permits insurance companies to deduct certain costs from the premium taxes payable:

All insurance companies or associations organized in or admitted to this state may deduct from premium taxes payable to this state, in addition to all other credits allowed by law, income taxes, franchise 
taxes, personal property taxes, valuation fees, registration fees and examination fees paid . . . under any law of this state. 

(Emphasis added.)  Shelter seeks to deduct $7,150 of the $11,000 that was billed by Ernst & Young to all of the Shelter entities.  The $7,150 amount was determined by applying DIFP’s allocation to Shelter of 65% of the total examination fees assessed by DIFP against all Shelter entities.


The fees paid by Shelter for the professional services of Ernst & Young are not deductible examination fees because the fees do not meet the statutory requirements for the deduction.  The deduction under § 148.400 is limited to those “examination fees paid . . . under any law of this state.”  The fees paid by Shelter to Ernst & Young were not paid under any law of this state as required by § 148.400.  Permitting the deduction of such fees in this instance would be contrary to the purpose of the authority granted to the Director of DIFP to charge examination fees to insurance companies.

Section 374.160.1
 requires that “[t]he expenses of examinations . . . are to be paid by the company” and “[t]he state shall not be responsible in any manner for the payment of any such expenses, or any charges connected therewith.”  To facilitate this directive, § 374.162 establishes an insurance examiners fund for the examination expenses to be paid into as required by § 374.160.  The Director of DIFP is given authority under § 374.160.4 to “assess the expenses of any examination against the company examined and shall order that the examination expenses be paid into the insurance examiners fund created by section 374.162.”  The expenses that may be assessed are those incurred by DIFP: 

4.  The director shall assess the expenses of any examination against the company examined and shall order that the examination expenses be paid into the insurance examiners fund created by section 374.162.  This assessment shall include the costs of 
compensation, including benefits, for the examiners, analysts, actuaries, and attorneys directly contributing to the examination of the company, any reasonable travel, lodging, and meal expenses related to an on-site examination, and other expenses related to the examination of the company, including an allocation for examiners' office space, supplies, and equipment, but not expenses associated with attending a course, seminar, or meeting, unless solely related to the examination of the company assessed.  The director shall pay from the insurance examiners fund the compensation of insurance examiners, analysts, actuaries, and attorneys, including standard benefits afforded to state employees, for performance of any such examination and other expenses covered in the assessment. . . .
(Emphasis added.)


Furthermore, a refusal by any company “to pay the expenses of any examination . . . assessed by the director” results in the company being held “liable for double the amount of such expenses and all costs of collection, including attorney’s fees.”
  Moreover, “[t]he company shall not be entitled to a credit, pursuant to section 148.400, RSMo, for any fees, expenses or costs ordered pursuant to this subsection other than in the amount of the expenses originally assessed by the director.”


The above statutory scheme establishes that the expenses associated with examinations incurred by DIFP are to be borne by the company being examined.  Section 148.400, however, provides for a credit against premium taxes so that companies may partially recoup these costs that they are required by law to pay.  The state, in effect, is requiring companies to carry a portion of the cost for their regulation in the form of examination expenses incurred and assessed by the Director of DIFP.  

The linking of § 374.160 and § 148.400 establishes that the only examination fees deductible under § 148.400 are those assessed by the Director of DIFP in accordance with the 
statutory requirements for examinations in § 374.202 through § 374.207.  Section 148.400 is not intended to provide companies with a general deduction against premium tax for all costs that may be incurred as the result of an examination.  Only examination fees that have been incurred and assessed by the Director of DIFP under § 374.160 constitute examination fees paid under a law of the state that are deductible against premium taxes under § 148.400.  Professional services fees that a company incurs on its own account that are not incurred, approved, and assessed by the Director of DIFP are not entitled to be deducted against premium taxes.  The examination fees charged Shelter by Ernst & Young do not meet the statutory requirements for the deduction under § 148.400.

Section 374.207.2 requires that “[e]xpenses and costs of examinations shall be paid as set forth in section 374.160.”  Section 374.160 requires the Director of DIFP to “assess the expenses of any examination against the company examined and shall order that the examination expenses be paid into the insurance examiners fund created by section 374.162.”  The fees that Ernst & Young charged Shelter were not assessed by the Director of DIFP and were not paid into the insurance examiners fund as required by § 374.160.  

Section 374.110.3 also imposes a duty on the Director of DIFP to ensure that the fees and expenses of the examiners that are assessed by the Director of DIFP are reasonable in all cases.  The Director of DIFP did not review or approve the fees that Ernst & Young charged Shelter.  As a consequence, the Director of DIFP was unable to ensure that the fees were reasonable as required by § 374.110.3. 

To support its contention that Ernst & Young’s fees were deductible examination fees, Shelter points to the letter of February 7, 2008, from DIFP that informed Shelter of DIFP’s required access to the work papers and staff of Shelter’s CPAs.  The letter also requested that Shelter inform its CPA firm that they should comply fully with DIFP’s examination by 
“providing access to all workpapers and staff members involved in the audit of Shelter Mutual Insurance Company.”  Shelter’s contention is that this correspondence resulted in Ernst & Young becoming a service provider to DIFP whose charges to Shelter were deductible examination fees under § 148.400.  

The correspondence from DIFP only informs Shelter of its legal obligations when under examination by the Director of DIFP; it did not retain Ernst & Young as a DIFP examiner.  When a company is under examination by the Director of DIFP, § 374.205.2(2) imposes wide-ranging requirements upon “every company or person from whom information is sought, its officers, directors and agents” to supply the examiners with the “books, records, accounts, papers, documents and any or all computer or other recordings relating to the property assets, business and affairs of the company being examined.”  Section 375.1050.2 specifically requires insurers to require their accountants to make their work papers and communications about such work papers available to the Director of DIFP’s examiners.  The correspondence upon which Shelter relies explains these legal requirements.  

DIFP’s letter does not make Ernst & Young an examiner for DIFP such that the Director of DIFP could assess Shelter for Ernst & Young’s fees.  For a person to be an examiner, 
§ 374.205.2(1) requires the Director of DIFP or his designee to “issue an examination warrant appointing one or more examiners to perform the examination and instructing them as to the scope of the examination.”  The record before us does not establish that an examination warrant was issued.  DIFP’s letter was sent to Shelter and did not appoint Ernst & Young as an examiner for DIFP.  The record reflects that Ernst & Young was neither appointed nor retained by the Director of DIFP.  

Based upon the record before us, we find that the fees charged by Ernst & Young to Shelter were fees for services rendered to Shelter.  Shelter had a statutory obligation to provide 
such information, and Ernst & Young charged Shelter for providing such information on Shelter’s behalf.  Ernst & Young was not appointed as an examiner by the Director of DIFP.  The Director of DIFP did not review and approve Ernst & Young’s charges to Shelter to ensure their reasonableness.  No assessment of the charges was made by the Director of DIFP against Shelter, and Shelter did not pay the amounts into the insurance examiners fund.  It is not sufficient that Shelter would not have required Ernst & Young’s services or incurred the costs but for the examination by DIFP.  The requirements of § 374.160 and of § 374.202 through 
§ 374.207 were not met with regard to Ernst & Young’s charges.  The charges are not deductible examination charges under § 148.400.
Summary


Shelter is not entitled to the requested refund of Missouri premium tax for 2008 because the disputed charges are direct premiums received subject to premium tax, and the fees that Shelter paid its CPA firm during a DIFP examination are not deductible examination fees. 

SO ORDERED on December 23, 2010.


________________________________



KAREN A. WINN 



Commissioner

	�Statutory references are to RSMo 2000, unless otherwise noted.  





�The refund claim, attached to the complaint as Exhibit B, shows the amount as $42,691.56.  The Director of Revenue’s answer admits Complaint ¶ ¶ 7 and 8, which state the amount as $42,841.56.  The Director of Revenue’s answer ¶ 8 admits that a true copy of the refund claim is attached to the complaint as Exhibit B.  In its motion, Shelter admits that the amount shown on the refund claim is correct, and we use that amount.  
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