Before the

Administrative Hearing Commission

State of Missouri

SHELBINA PHARMACY, LLC,
)



)



Petitioner,
)




)


vs.

)

No. 09-1458 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION,
)




)



Respondent.
)

DECISION


Shelbina Pharmacy LLC (“Shelbina”) is not liable for claims overpaid to its predecessor BB Pharmacy of Shelbina, Inc. (“BB”) under provisions of law related to successor liability.  We grant Shelbina’s application for participation in the MO HealthNet Pharmacy Program (“the Program”).

Procedure


On October 26, 2009, Shelbina filed a complaint.  On January 25, 2010, we held a hearing.  Mike Greenwell, with Greenwell & Wilcox, LLC, represented Shelbina.  Assistant Attorneys General J. Scott Stacey and Glen Webb represented the Department.  The matter became ready for our decision on February 24, 2010, the date the briefs were filed.

Findings of Fact

1. BB was a pharmacy provider and was enrolled in the Program.  BB was located at 201 North Center Street, Suite A, Shelbina, Missouri.
2. Jeff Chandler Barnes and Dawn B. Barnes, (“the Barnes”) are the owners and/or officers of BB and of Best Buy Pharmacy of Shelbina, Inc.
3. The Department conducted a post-payment review of BB’s Medicaid claims.
4. On January 23, 2007, the Department issued a decision letter informing BB of the results of the post-payment review and identifying overpayments in the amount of $99,743.54 for the errors identified in the letter.
5. BB appealed the January 23, 2007, decision letter to this Commission on February 26, 2007, and on March 29, 2007, the Department filed a motion to dismiss BB’s complaint for untimely filing (Case No. 07-0271 SP).  We granted the Department’s motion to dismiss on     April 30, 2007, as BB filed its complaint over 30 days from the date of mailing of the January 23, 2007, decision letter.
6. The overpayment of $99,743.54 was not recouped by the Department because BB’s Medicaid provider agreement was terminated.  BB did not bill Missouri Medicaid, and the money could not be recouped in that manner.
7. Shelbina Pharmacy LLC is a Missouri limited liability company that received a certificate of organization from the Missouri Secretary of State on April 13, 2009.  James W. Johnston and his wife, Vera Johnston, are the only members of the LLC.
8. Neither James W. Johnston nor Vera Johnston has any interest as an owner, operator, director, or officer in BB or Best Buy Pharmacy of Shelbina, Inc.
9. The Barnes do not have any interest as an owner, operator, director or officer in Shelbina.
10. The Johnstons do not have any business relationship with the Barnes.
11. James W. Johnston entered into negotiations with the Barnes to purchase assets of BB, but could never reach an agreement for the sale.  One of the reasons an agreement could not be reached is because James W. Johnston wanted assurance from the Barnes that he would receive assets free and clear of any and all liens or liabilities.
12. McKesson Corporation was the successor to McQueary Brothers Drug Company, which had a lien on the business assets of Dawn B. Barnes, Inc., d/b/a Best Buy Pharmacy of Shelbina, by reason of a security agreement dated November 22, 2007, granting a security interest in collateral located at 201 North Center Street, Suite A, Shelbina, Missouri.
13. McKesson Corporation enforced this security agreement by taking control of the assets secured and offering them for sale by bid on May 29, 2009.
14. Shelbina bid $27,500.00 and was the successful bidder for those assets listed on Schedule A of the bill of sale from McKesson to Shelbina.  McKesson transferred the assets to Shelbina by said bill of sale dated June 19, 2009.  The assets included such things as cabinets, computer equipment, a refrigerator, desks, compounding supplies and equipment, and “all open non-controlled meds.”

15. Shelbina did not purchase any accounts receivable or assume the liabilities of BB or Best Buy Pharmacy of Shelbina, Inc., from McKesson Corporation or from any individual or corporation.

16. Shelbina did not purchase the name; logos; trademarks; equipment; list of vendors, customers and prospects; goodwill; a non-competition covenant; or any assets from BB or from Best Buy Pharmacy of Shelbina, Inc.
17. Shelbina leases the location that had housed BB, located at 201 North Center Street, Shelbina, Missouri, from C & R Supermarkets, Inc.  Shelbina moved into this location and opened as a pharmacy in October of 2009.
18. On August 26, 2009, Shelbina applied for enrollment in the Program.  On its application, Shelbina indicated that the application was being made as a result of a new clinic/group formed at the previous BB location and as a retail pharmacy.
19. On October 9, 2009, the Department issued a decision letter informing Shelbina that its application for enrollment in the Program was denied due to the outstanding overpayment, as addressed above, and for failure to make restitution of such overpayment to the Department.  
20. The Department denied Shelbina’s application on October 9, 2009, due to an outstanding overpayment of $99,743.54 owed by BB Pharmacy under the theory of successor liability.
Conclusions of Law 


We have jurisdiction to hear a petition from Shelbina.
  Shelbina has the burden of proof.


The Department argues that there is cause for denial under 13 CSR 70-3.020(3)(E):

(3) The single state agency, at its discretion, may deny or limit an applying provider’s enrollment and participation in the Missouri Title XIX Medicaid Program for any one (1) of the following reasons:

*   *   *
(E) The existence of any amount due the single state agency which is the result of an overpayment under the Missouri Title XIX Medicaid Program of which the applying provider has had notice.  Any amount due which is the subject of a plan of restitution shall not be considered in applying this section unless the applying 
provider is in default of the plan of restitution in which case enrollment may be denied or limited[.]
An overpayment is defined at 13 CSR 70-3.130(1)(E):

Overpayment means an amount of money paid to a provider by the Medicaid agency to which s/he was not entitled by reason of improper billing, error, fraud, abuse, lack of verification or insufficient medical necessity[.]

The Department cites 13 CSR 70-3.020(7) and (9):

(7) The provider shall advise the single state agency, in writing, on enrollment forms specified by the single state agency, of any changes affecting the provider’s enrollment records within ninety (90) days of the change, with the exception of change of ownership or control of any provider which must be reported within thirty (30) days.  The Provider Enrollment Unit within the division is responsible for determining whether a current Medicaid provider number shall be issued or a new Medicaid provider number is issued.  A new Medicaid provider number is not issued for any changes, including, but not limited to, change of ownership, change of operator, tax identification change, merger, bankruptcy, name change, address change, payment address change, Medicare number change, or facilities/offices that have been closed and reopened at the same or different locations.  This includes replacement facilities whether they are at the same location or a different location, and whether the Medicare number is retained or if a new Medicare number is issued.  If a new provider number is issued in error due to change information being withheld at the time of application, the new Medicaid provider number shall be made inactive, the existing provider number will be made active, the existing provider number shall be updated, and the provider may be subject to sanction.  The division shall issue payments to the entity identified in the current Medicaid participation agreement.  Regardless of changes in control or ownership, the division shall recover from the entity identified in the current Medicaid participation agreement liabilities, sanctions and penalties pertaining to the Medicaid program, regardless of when the services were rendered.

*   *   *
(9) The provider is responsible for all services provided and all claims filed using his/her Medicaid provider number regardless to whom the reimbursement is paid and regardless of whom in her/his employ or services produced or submitted the Medicaid claim or 
both.  The provider is responsible for submitting proper diagnosis codes, procedure codes, and billing codes.  When the length of time actually spent providing a service (begin and end time) is required to be documented, the provider is responsible for documenting such length and time by documenting the starting clock time and the end clock time, except for services as specified pursuant to 13 CSR 70-91.010(4)(A), Personal Care Program, regardless to whom the reimbursement is paid and regardless of whom in the provider’s employ or services produced or submitted the Medicaid claim.
(Emphasis added.)


The facts in this case are not in dispute.  Shelbina moved into a location that had housed BB and bought some of the equipment that had been BB’s from McKesson Corporation.  Based on this, the Department seeks to hold Shelbina liable for BB’s $99,743.54 Medicaid overpayment.


The Department cites our decision in AAA Medical Equipment, LLC, v. Department of Social Services.
  That case can be distinguished, however, because the LLC purchased assets of the prior provider, including name; logos; trademarks; equipment; lists of vendors, customers, and prospects; goodwill; and a non-competition covenant.  The prior provider’s director and officer was the sister-in-law of the LLC’s sole organizer.  While we noted that the LLC did business at the same address and telephone number as the prior provider, this was merely one factor in our determination.  Taken together, it looked as though the “purpose of structuring the transaction . . . was to assume the [prior provider’s] assets while avoiding its liabilities, including Medicaid overpayments.”


This case is very different.  BB ceased to exist.  Shelbina did not purchase BB’s assets; it bought some equipment at a sale resulting from enforcement of a security agreement.  The entity 
that held the prior provider number does not exist.  This is not a change of ownership.  This is a completely new business entity moving into a location that just happened to once be leased to a pharmacy.  The only common threads that the Department can find is (a) same location and 
(b) pieces of equipment that formerly belonged to BB were bought from another entity.  Following the Department’s argument, the Medicaid overpayment is a ghost haunting the building, a covenant running with the land.  Would a pharmacy that sought to open 50 years after BB closed its doors still be liable for BB’s overpayment?

Courts have determined that successor liability is authorized in certain circumstances and does not violate constitutional provisions.
  But cases also distinguish between an entity that assumes an existing provider agreement and one that goes through the initial certification process.  In United States v. Vernon Home Health, Inc.,
 Vernon II, purchaser of corporate assets of Medicare provider Vernon I, was properly required to repay overpayments made to Vernon I.  The court stated:
Vernon II could have chosen not to accept the automatic assignment of the provider agreement.  Indeed, the government acknowledges that the case would be different if Vernon II had not assumed Vernon I’s provider number.  In that case, Vernon II would have had to apply as a new applicant to participate in the Medicare program.  But Vernon II accepted the automatic assignment because it did not want a break in service while it awaited approval. . . .  By accepting that assignment, Vernon II agreed (albeit unknowingly) to accept the terms and conditions of the regulatory scheme.  Thus, it is liable for the overpayments.[
]

The court in BP Care v. Thompson
 found that a nursing home operator was liable for a civil monetary penalty imposed on the operator’s predecessor.  The same analysis was given as 
in the prior case.  The new operator assumed the prior operator’s provider agreement.  The court stated:
To ensure freedom from liability for penalties incurred by the prior operator, a new operator could apply for a new provider agreement.  This would require a new application process, however, and the continuous operation of the nursing home during the change in ownership might be disturbed while the new operator awaited certification.  Many new operators therefore assume their predecessor’s provider agreement.  Simply assuming the provider agreement, however, exposes the new operator to any liability incurred under the agreement because a facility is purchased “as is.”[
]


Shelbina did not seek to acquire BB’s provider number.  It applied for its own status as a Program provider.  There was no transfer of a provider agreement to ensure continued operation of a business.  BB closed its doors, and there was no business activity until Shelbina moved into the building and began operation of its own pharmacy.  Shelbina did not buy the business or the location from BB.  Shelbina purchased some equipment from a third party at a sale resulting from enforcement of a security agreement.  Shelbina rents the facility from C & R Supermarkets, Inc.

There is no basis under the law to impose successor liability on Shelbina for the overpayment assessed to BB.  Therefore, there is no reason to deny Shelbina’s application for participation in the Program.

Summary

We grant Shelbina’s application for participation in the Program.

SO ORDERED on May 10, 2010.



________________________________



JOHN J. KOPP



Commissioner
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