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)
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)




)
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)

DECISION


The State Board of Nursing (“the Board”) failed to prove that Tina Marie Shedd is subject to discipline.

Procedure


On March 22, 2010, the Board filed a complaint seeking discipline.  On September 20, 2010, we held a hearing on the matter.  Shari L. Hahn represented the Board at the hearing.  Although notified of the time and place of the hearing, Shedd did not appear.  The case became ready for our decision on October 18, 2010, the date the last written argument was due.
Findings of Fact

1. Shedd is licensed as a licensed practical nurse.  Her license is, and was at all relevant times, current and active.

2. Shedd was employed by Heritage Park Skilled Care Facility (“Heritage Park”), in Rolla, Missouri, from March 16, 2006, until her termination on February 23, 2007.
3. On or about February 22, 2007, while on duty at Heritage Park, Shedd was asked to submit to a random drug screen.

4. Shedd was terminated from her employment at Heritage Park on the next day.

Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Shedd has committed an act for which the law allows discipline.
  The burden of proof in this case is a preponderance of credible evidence – whether it is more probable than not that a specific event occurred.
  The party may meet this burden by substantial evidence of probative value or by inferences reasonably drawn from the evidence. 
   

The Board argues that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the 
functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Possession of Controlled Substance


The Board alleges that there is cause to discipline Shedd because she possessed a controlled substance unlawfully.  The Board’s entire evidence in this case consists of an affidavit from its executive director, with attached records.  The affidavit states, inter alia:

7.  As custodian of records, I supervise or maintain the keeping of records of the Board’s complaint investigations.  These records are made by a person with knowledge of, or made from information transmitted by a person with knowledge of the facts and events appearing on them, are made at or near the time of the events appearing on them, and in the ordinary course of business.


Attached to the affidavit is a document labeled “Exhibit 1”, titled “DETAILS OF INVESTIGATION.”  It summarizes three interviews with staff members at Heritage Park.  The investigation is not signed or dated, although one of the listed “witnesses” is Kyle Jackson, Investigator for the Board.  Attached to the investigative report are the following:
1. a complaint report apparently submitted to the Board from the administrator of Heritage Park; 

2. a photocopy of what appears to be two views of a pouch, with two labels, one with Tina Shedd’s name under “iCup”, and the other with some boxes and letters that have no apparent meaning; 

3. a termination record for Shedd, dated February 28, 2007, that lists as a comment:  “Employee failed onsite drug screen, failed to show for independent lab verification testing;” and

4. a copy of a notarized letter from Tina Shedd.
The Board alleges in its complaint, and argues in its brief, that Shedd failed an in-house random drug screen on February 22, 2007, by testing positive for methamphetamine, and that pursuant to § 324.041 Shedd is presumed to have been in possession of methamphetamine.  We would agree, if we had competent proof that she did in fact test positive for the drug.  However, the Board’s evidence is scant and problematic.  To wit:
· The investigative report is neither signed nor dated.  It consists of unsigned, unnotarized summaries of interviews with Heritage Park staff members regarding the purported results of Shedd’s drug test and her subsequent behavior.  This is, at least, quadruple hearsay:  drug test to staff member to investigator to Board to this Commission.  It is true that where no objection is made, hearsay evidence in the record can and must be considered in administrative hearings.
  However, we must also consider the probative value of such evidence.
  Such attenuated hearsay evidence, with no other testimony, is of dubious value.
· The evidence of the supposed “positive drug test” is a photocopy of what appears to be two different views of a pouch.  Not only does it contain no authentication, any markers that may show a result, whether positive or negative, are obscure, abbreviated, and incomprehensible.
· Last but not least, the Board’s affidavit is not properly notarized.  The notary clause lacks certain requirements.  There is no notary seal,
 and the county within which the notary is commissioned appears nowhere on the affidavit.
  Although this Commission does not stand on ceremony, and we are not sticklers for form, if the Board’s entire case consists of one affidavit, it should be in proper form as prescribed by § 490.692.
  
The Board is understandably concerned about nurses who may practice their profession under the influence of illegal drugs, and we are not unmindful of this concern.  We are also mindful that § 536.070 relaxes a number of evidentiary requirements for administrative proceedings and that the technical rules of evidence do not apply.
  However, some scintilla of competent evidence is still required for the Board to carry its burden of proof.  
Summary


The Board failed to prove that Shedd is subject to discipline under § 335.066.2.


SO ORDERED on January 6, 2011.


________________________________



KAREN A. WINN


Commissioner

�Pursuant to 1 CSR 15-3.380(7), we have inferred these facts from the Board’s complaint, which Shedd did not answer.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2010.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


	�Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).   


	�Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004) (citing Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446 (Mo. App., W.D. 2001)).


�Section 536.070, RSMo. 2000.


�Section 486.285.


�Section 486.280.


�RSMo 2000.  We do not imply that all the requirements of §§ 490.660 – 490.690, the Uniform Business Records as Evidence Law, must be met.  This is clearly not the case pursuant to § 536.070(10).  State ex rel Sure-Way Transportation, Inc. v. Div. of Transportation, 836 S.W.2d 23, 26-27 (Mo. App. W.D. 1992).  But while we admitted the Board’s exhibit, § 536.070(10) also makes it clear that we are free to ascribe little weight to it if circumstances exist that make it appropriate to do so.


	�� HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=1de8b3d4cb7d20cae00e7567786abf6e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%20126%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=5&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b136%20S.W.3d%20786%2cat%20792%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzb-zSkAk&_md5=43654f64efe4ed57b933cef17f80e747" \t "_parent" �Lagud v. Kansas City Bd. of Police Comm'rs, 136 S.W.3d 786, 792� (Mo. banc 2004).
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