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DECISION


We dismiss Shanco Management Consulting Company’s (“Shanco”) appeal of the Director of Revenue’s (“the Director”) assessment of use tax because we have no jurisdiction to hear an appeal filed beyond the deadline set by statute.

Procedure


On July 23, 2007, Shanco filed a petition appealing the Director’s assessment of tax.  On August 8, 2007, the Director filed a motion for summary determination with supporting exhibits.  The Director argues that Shanco did not file its appeal in time.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if any party establishes facts that are not disputed and entitle any party to a favorable decision.  We granted Shanco’s two motions for extension of time to respond.  On October 22, 2007, Shanco filed a response, and on October 24, 2007, the Director replied to the response.  We conclude that the following facts are undisputed.

Findings of Fact

1. On March 23, 2007, the Director mailed to Shanco two final decisions assessing use tax.  One final decision was for the period October 1, 2004, through December 31, 2004, and assessed $3,743.40.  The other final decision was for the period January 1, 2005, through December 31, 2005, and assessed $233.16.
2. On June 29, 2007, the Director filed a tax lien against Shanco.
3. On July 23, 2007, Shanco filed its appeal of these final decisions with this Commission by certified mail.
4. July 23, 2007, is more than 60 days after March 23, 2007.

Conclusions of Law 


Section 144.261
 provides that we have jurisdiction to hear a petition from the Director’s final decisions:

Final decisions of the director under the provisions of this chapter are reviewable by the filing of a petition with the administrative hearing commission in the manner provided in section 621.050, RSMo; except that, notwithstanding the provisions of section 621.050, RSMo, to the contrary, such petition must be filed within sixty days after the mailing or delivery of such decision, whichever is earlier.
(Emphasis added.)  Shanco argues that the tax lien is the final decision that begins the 60-day deadline.  We disagree.

Section 621.050 provides:


1.  Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  Any person or entity who is a party to such a dispute shall be entitled to a hearing before the administrative hearing commission by the filing of a petition with the administrative hearing commission 
within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier.  The decision of the director of revenue shall contain a notice of the right of appeal in substantially the following language:
    If you were adversely affected by this decision, you may appeal to the administrative hearing commission.  To appeal, you must file a petition with the administrative hearing commission within thirty days after the date this decision was mailed or the date it was delivered, whichever date was earlier.  If any such petition is sent by registered mail or certified mail, it will be deemed filed on the date it is mailed; if it is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission.

The Director’s final decisions included this language with the 60-day deadline, and the following additional language:

Any amount of this assessment not appealed will become due and payable 60 days from the assessment date appearing above.  Failure to appeal within 60 days or pay within 60 days of the above assessment date will result in liens being filed for the amount due and you will be subject to lien/lien release charges for each lien filed/released as prescribed in Section 144.380 AND [sic] 144.690 RSMO.

The statutes setting forth the lien and certificate of record provisions both require that the decision on the amount of tax owed “has become final[.]”
  The decisions assessing the amount of tax owed are the final decisions that are appealed to us under §§ 144.261 and 621.050.  The Director argues that the tax lien is not a decision, but a method of collecting unpaid tax.  In addition, § 144.380.1(4) sets forth the mechanism to challenge a certificate of lien if it has been “erroneously or improvidently filed” and it requires the taxpayer to first make the arguments and provide necessary information to the Director – not to this Commission.


Shanco also argues that there is no time deadline set forth in § 536.150, but that statute is not controlling because it does not apply.  The Director’s decision is subject to administrative review under the more specific statutes as set forth above.  In order to appeal the final decision 
assessing tax, the taxpayer must file the appeal with us within the 60-day deadline.  Section 536.150 addresses the issue of judicial review and does not apply here.

Shanco did not meet the 60-day deadline to appeal the final decisions because the petition was not filed until July 23, 2007, the date it was mailed by certified mail.
  “Failure to comply with statutory time for appeal in an administrative proceeding results in a lapse of jurisdiction and loss of right of appeal.” 
   We have no jurisdiction to hear a petition filed out of time.  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  

We grant the Director’s motion and dismiss the petition.


SO ORDERED on November 26, 2007.



________________________________



JOHN J. KOPP


Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Sections 144.380.1 and 144.690.


	�Section 621.205.  


	�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).


	�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).
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