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State of Missouri
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)




)


vs.
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No. 02-0209 RI




)

DIRECTOR OF REVENUE,
)




)
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)

DECISION

John R. Senn (Senn) is liable for $841.60 in 1998 Missouri income tax, plus accrued interest, because he was a Missouri resident in 1998.  He is not liable for additions to tax.
Procedure


Senn filed a complaint on February 2, 2002, challenging the Director of Revenue’s January 9, 2002, final decision assessing him Missouri income tax, interest, and additions for tax year 1998.  This Commission convened a hearing on the complaint on June 13, 2002.  Senn represented himself.  Joyce Hainen represented the Director.  The matter became ready for our decision on October 7, 2002, the last date for filing a written argument.

Findings of Fact

I.  Residence

1. Senn was born in St. Louis, Missouri, in 1952, and lived there most of his life.  

2. John and Carolyn Senn (the Senns) purchased a home at 5 Driver Court in St. Peters, Missouri, in 1984.  They lived at their home in St. Peters with their son (born in 1978) and their daughter (born in 1980).

3. Senn was a civilian employed by the United States Army.  He was a program analyst for the Army Aviation Program Executive Office (PEO Aviation) in St. Louis.  On September 8, 1995, the Army announced that the PEO Aviation and its job functions were being transferred to Huntsville, Alabama, no later than November 15, 1997.  

4. On October 7, 1996, Senn signed an agreement with PEO Aviation stating that he would accept transfer to Huntsville.  On March 3, 1997, Senn signed another agreement with PEO Aviation stating that he would accept the right to transfer with his job function to Huntsville.

5. In July 1997, Senn received a permanent change of station order transferring him from St. Louis to Huntsville, Alabama.  Senn was directed to report at his new station no later than October 28, 1997.

6. Senn moved to Huntsville, Alabama, in October 1997.  Senn’s wife and daughter remained in Missouri in 1997 and 1998, residing at the home at 5 Driver Court in St. Peters.  Senn’s son was attending college in 1997 and 1998.

7. On January 4, 1998, Senn and Anthony Schefer rented a two-bedroom apartment in Huntsville, Alabama, for a six-month term.  

8. Senn kept his Missouri driver’s license throughout 1998, and he did not obtain an Alabama driver’s license.

9. Senn was registered to vote in Missouri prior to moving to Alabama.  He did not change his voter registration to Alabama.

10. On or about September 22, 1998, the Defense Finance and Accounting Service (DFAS) announced a job vacancy for a supervisory systems accountant in St. Louis. 

11. On September 24, 1998, Senn moved to another apartment in Huntsville and signed a one-year lease.    

12. Senn applied for the St. Louis job vacancy on or before October 7, 1998.  

13. On October 8, 1998, Senn changed the registration and license plates of his 1996 Chevrolet Corsica from Missouri to Alabama.

14. In early December 1998, DFAS notified Senn that he was selected for the job in St. Louis.  He was given a permanent change of station order directing him to report at his new job in St. Louis on or about December 29, 1998.  

15. On or about December 18, 1998, Senn moved out of his apartment in Alabama and paid $500 for the early termination of the lease.  He moved back to his house at 5 Driver Court in St. Peters, Missouri, where his wife and daughter were living.  He started his new job in St. Louis in late December.

II.  Income Tax
16. On or before April 15, 1999, the Senns filed a 1998 joint federal income tax return showing their home address as 5 Driver Court, St. Peters, Missouri.  They reported a combined federal adjusted gross income of $102,702 and paid a total of $18,162 in federal income tax for 1998.

17. On or before April 15, 1999, Carolyn Senn filed a 1998 Missouri income tax return with the Director.  She reported a filing status of married filing separately and reported federal adjusted gross income of $20,228.  She reported total Missouri income tax of $412, which she paid.  

18. On or before April 15, 1999, Senn filed a 1998 resident individual income tax return in Alabama.  The return showed his address at 5 Driver Court, St. Peters, Missouri.  He reported gross income of $81,458 and total Alabama income tax of $2,813, which he paid.  

19. On July 18, 2001, the Director sent the Senns a notice of adjustment.  The Director adjusted Carolyn Senn’s Missouri return to include John Senn’s income, with a filing status of married filing combined.

20. On August 29, 2001, the Director issued a notice of deficiency for $3,986.40 in tax and $199.32 in additions, plus accrued interest.  On October 4, 2001, Senn filed a timely protest of the notice of deficiency.  He argued that he had been a resident of Alabama during the 1998 tax year.

21. On January 9, 2002, the Director issued a final decision upholding the deficiency.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Senns have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  
I.  Missouri Residence


Senn argues that he was not a Missouri resident in 1998.  Missouri imposes a tax on the Missouri taxable income of every Missouri resident.  Section 143.011.  Non-residents are taxed only on their income from Missouri sources.  Section 143.041.  Section 143.101.1 defines a Missouri “resident” as:  

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state. 


In Paulson v. Missouri Dep’t of Revenue, 961 S.W.2d 63 (Mo. App., W.D. 1998), the court affirmed this Commission’s decision that Paulson, a member of the armed forces, was domiciled in this state and was subject to taxation as a Missouri resident.  The court discussed the definition of “domicile” as follows:  

A domicile is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.  In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo.App.1992).  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo.1959).  In determining whether a person has the requisite intent to remain at a place either permanently or for an indefinite period of time, the court should consider the declarations of the person and the acts done before, at, and after the time the domicile is in dispute.  Klindt v. Klindt, 888 S.W.2d 424, 427 (Mo.App.1994).  For a person to change domicile, there must be presence in a new domicile and present intent to remain there indefinitely and make that location one’s permanent address.  Potashnick, 841 S.W.2d at 720.


Id. at 66.  In Fowler v. Clayton School Dist., 528 S.W.2d 955, 959 (Mo. App., St.L.D. 1975), the 

court stated:  

Intent is a subjective thing.  What a man says about it may as easily conceal it as reveal it. . . .  Thus the rule has evolved that 

where the behavior of the [person] is at odds with his professed intent, the former will control, for actions speak louder than words.  

(Quoting State ex inf. Reardon v. Mueller, 388 S.W.2d 53, 60 (Mo. App., St.L. 1965)).  


We recognize that the income tax liability of a husband and wife is separate and not joint and several.  Section 143.491.  Section 143.031 provides:


1.  A husband and wife who file a joint federal income tax return shall file a combined income tax return. . . .


2.  The Missouri combined taxable income on a combined return shall include all of the income and deductions of the husband and wife. . . .


3.  The tax of each spouse shall be determined . . . depending upon whether such spouse is a resident or nonresident. . . .

Therefore, it is possible that Senn’s family could be Missouri residents while he is not.  However, in determining Senn’s domicile, we must look at all of the facts.  


Senn worked as a civilian employee of the Army.  He agrees that he was a Missouri resident before his job was transferred to Alabama.  When Senn accepted the job transfer, his family remained at their home in Missouri.  Senn rented an apartment in Alabama with another man for the first six months of the year.  He subsequently leased a second apartment for a one-year term.  He changed the registration and license plates of his vehicle from Missouri to Alabama in October 1998. 


The Director, for whatever reason, failed to produce any evidence showing whether or not Senn returned to Missouri during 1998 or how often he returned.  The Director also failed to produce any evidence showing how many days Senn spent in Missouri during the year.  These are important facts because the number of days that are spent in the state may affect a determination of residency under the calculations set forth in section 143.101.1.  The number of days spent in the state may also be an indication of the intent, or lack of intent, to change domicile.


The Director introduced evidence showing that Senn’s 1998 tax returns listed his Missouri address in St. Peters.  However, that evidence is inconclusive with respect to residence.  The returns were filed in April of 1999, four months after Senn moved back to Missouri.  

Taxpayers are required to list their current mailing address on the return.  (Resp. Ex. A.)  When Senn filed the returns, his mailing address was in Missouri.


When a job vacancy in Missouri was announced in September 1998, Senn applied for the job and was transferred back to St. Louis.  In late December 1998, Senn moved back to his house in St. Peters, where his family lived during the entire time that he was in Alabama.  Senn continued to hold his Missouri driver’s license while in Alabama.  He continued to be registered to vote in Missouri, and he did not change his voter registration to Alabama.  


Senn’s actions before, during, and after his move to Alabama show that he did not intend to remain indefinitely in Alabama.  His family remained at the house in Missouri where they lived together since 1984.  He applied for a job transfer to Missouri within 11 months after starting work in Alabama.   While in Alabama, he retained his Missouri driver’s license and Missouri voter registration.  The evidence shows that in 1998, Missouri was where Senn had his “true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.”  Paulson, 961 S.W.2d at 66.  The evidence is insufficient to conclude that Senn changed his domicile to Alabama.  Therefore, Senn was a Missouri resident during 1998.   

II.  Tax


In his protest before the Director, Senn argued that his income was earned in Alabama.   However, for a Missouri resident, the Missouri income tax is computed on the basis of income from whatever source it is earned.  Sections 143.011, 143.111, and 143.121.  The resident may then obtain a credit, taken against the Missouri tax, for tax paid to another state.  Section 143.081.  The credit is for “the amount of any income tax imposed on him for the taxable year by 

another state of the United States.”  Section 143.081.1.  Although the Director correctly determined that Senn was a Missouri resident, the Director did not have proper documentation, when the Director assessed the tax, to verify the amount of tax imposed on Senn by Alabama.  Senn is entitled to a credit for tax actually imposed by Alabama in the amount of $2,813.  Section 143.081.1.  Therefore, he is liable for 1998 Missouri income tax of $841.60.
 

III.  Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  Therefore, we conclude that Senn is liable for accrued interest.

IV.  Additions


The Director agreed to abate the additions to tax.  Therefore, there is no assessment of additions before us, and Senn is not liable for additions to tax.  

Summary


We conclude that Senn is liable for $841.60 in 1998 Missouri income tax plus accrued interest.  Senn is not liable for additions to tax.  


SO ORDERED on October 30, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.  


�The Director insists that the tax returns provide that Senn’s moving expenses were only $94 in 1998.  However, that amount appears to be only the unreimbursed portion of the moving expenses before the end of the year.  The army permitted Senn to complete the move and apply for reimbursement of expenses over a two-year period.


�The parties recalculated the amount of tax and stipulated at the hearing that if tax is due, the amount owed is $841.60.  (Tr. at 21-22.) 





	�Although interest applies as a matter of law, a taxpayer may avoid the accrual of additional interest by making a payment of tax under protest.  Section 143.631.  The parties agreed that the interest accrued as of the date of the hearing was $222.23.  (Tr. at 22.)  
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