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)

DECISION 


Seminole Energy Services, LLC (“Seminole”) is not entitled to a refund of sales tax on its sales of natural gas to American Airlines for use at the MCI Overhaul Facility.  
Procedure


Seminole filed a complaint on January 22, 2007, challenging the Director of Revenue’s (“the Director”) denial of its refund claim.  


Seminole filed a motion for summary determination on February 13, 2009.
  The Director filed a response and cross-motion for summary decision on March 23, 2009.  Seminole filed a reply on May 1, 2009, and the Director filed a response on May 13, 2009.     

Our Regulation 1 CSR 15-3.446(5)(A) provides:  

The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts. 
Motion to Strike Affidavit of Fred Augustine


On March 23, 2009, the Director filed a motion to strike the affidavit of Fred Augustine.  Seminole filed suggestions in opposition to the motion on May 1, 2009.  


The affidavit sets forth Augustine’s qualifications as a professional engineer and sets forth facts as to the properties of natural gas.  The affidavit also sets forth Augustine’s opinion that natural gas is tangible personal property and is a material because it is capable of being weighed, felt, seen, and smelled.  


Section 490.065
 sets the standard for the admissibility of expert testimony.
  The statute provides:  
1.  In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education may testify thereto in the form of an opinion or otherwise.  
2.  Testimony by such an expert witness in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact. 

3.  The facts or data in a particular case upon which an expert bases an opinion or inference may be those perceived by or made known to him at or before the hearing and must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.  


The Director does not dispute Augustine’s qualifications as an engineering expert.  Expert testimony may be rejected if “the subject is one of everyday experience.”
  We conclude that Augustine’s testimony is helpful to us as the trier of fact.  The properties of natural gas are not a subject of everyday knowledge.  Seminole cites Mooney v. Monark Gasoline & Oil Co.,
  in which the court allowed expert testimony as to the properties of gasoline, and Tune v. Synergy Gas Corp.,
 in which the court allowed expert testimony as to the nature of propane gas.  We deny the Director’s motion to strike Augustine’s affidavit.  
Findings of Fact

1.  The MCI Overhaul Facility is located at 9200 NW 112th Street, Kansas City, Missouri, 64195.  The MCI Overhaul Facility is immediately adjacent to the Kansas City airport.
Facility Certification by Federal Aviation Administration

2.  The MCI Overhaul Facility is, and was at all relevant times, a federally certified repair station.  The MCI Overhaul Facility holds Federal Aviation Administration (“FAA”) Air Agency Certificate # ZYUR969X, which allows the facility to repair and maintain aircraft in accordance with FAA regulations.  The facility is certified for repair and maintenance of aircraft as follows:
Limited Airframe 
Limited Powerplant
Limited Accessories
Limited Emergency Equipment
Limited Nondestructive Inspection, Testing and Processing

3.  In order to obtain an Air Agency Certificate, the MCI Overhaul Facility must comply with requirements set forth in FAA regulations governing the operation of certified 
repair stations.  Some of these requirements can be found in the Code of Federal Regulations, Title 14, Chapter 1, Section 145 et. seq. 

4.  In addition to meeting and complying with FAA requirements, the MCI Overhaul Facility must perform any repair or maintenance activities in accordance with the aircraft manufacturer’s requirements or specifications. 

Purchases of Natural Gas by American Airlines 
for Use at the MCI Overhaul Facility

5.  American Airlines purchased natural gas from Seminole Energy Services for use at the MCI Overhaul Facility. 

Properties of Natural Gas


6.  Natural gas has an odor, and it can be felt, weighed, and measured.  Natural gas is sold to customers in measured units of volume called cubic feet.  It consists of matter in the form of carbon and hydrogen.  If compressed or cooled, natural gas will become a liquid.  If compressed or cooled sufficiently, it can become a solid.  

7.  Natural gas has a certain heat value, which is usually approximately 1,000 Btu per cubic foot. 
Natural Gas Use at the MCI Overhaul Facility

8.  The Central Utility Plant (“CUP”) is physically located approximately 185 yards to the north of the MCI Overhaul Facility Maintenance and Repair hangar.  The CUP houses boilers, a chill water system, and a compressed air system.  This equipment was physically placed in a separate building from the building/hangars where the aircraft are repaired and maintained for three reasons:
(a) The original owner of the MCI Overhaul Facility (TWA Airlines) planned to build a second aircraft and maintenance hangar on the site.  It was planned that the equipment in 
the CUP would provide heat/steam, cooling, compressed air and water for both hangars when the additional facilities were constructed, hence the name “central utility plant.”
(b) The original owner sought to segregate the boilers from the actual aircraft hangars in order to comply with FAA regulations. FAA Regulations (14 CFR Chapter 1, Sec 145.103(a)(2)(ii)) require segregated work areas at certified repair stations enabling environmentally hazardous or sensitive operations to be done properly and in a manner that does not adversely affect other maintenance or alteration articles or activities. Placement of these large gas-fired industrial boilers too close to the aircraft would have impacted the ability to control the temperature and humidity in the facility.
(c) Placement of these large gas-fired industrial boilers too close to the aircraft would have created safety and insurance concerns.


9.    The boiler system in the CUP uses electricity to control the fans in the boiler firebox and pumps for boiler feedwater.  The boiler burns natural gas to heat the feedwater to create steam.  The steam is used for three purposes:

(a) The steam is piped from the CUP to all buildings for heat.

(b) The steam is piped into the Airframe Overhaul Building and Overhaul Shops and is used to humidify air for certain areas of the facility such as the Avionics and Calibration Labs.

(c) The steam is used to provide heat for a snow melting system under the airframe overhaul building hangar doors.


10.  The pneumatic test cell is part of the MCI facility.  This electronically controlled equipment is used to test pneumatic valves under a variety of heat and pressure situations simulating flight conditions. The pneumatic valves that have been removed from an aircraft and then rebuilt or repaired by American’s technicians are physically attached to the pneumatic test 
cell, and the hot or cold pressurized air coming from the furnaces or cooling pumps is forced into the valves.  This testing process simulates extreme conditions that the valves must operate under during flight. This testing of rebuilt and repaired valves is mandated by the FAA, the aircraft manufacturers, or both.  

11.  A high pressure furnace is an electronically controlled furnace that burns natural gas purchased from Seminole to create the heat and pressure required to test pneumatic valves that have been removed from aircraft in order to simulate flight conditions.  The furnace burns natural gas and is controlled by electricity.  The furnace is physically located on the building exterior (for safety purposes), immediately adjacent to the pneumatic test equipment in which the aircraft parts are placed.  This type of testing is mandated by the FAA. 

12.  A low pressure furnace is an electronically controlled furnace that is used to create heat and pressure required to test valves that have been removed from the airframe in order to simulate flight conditions.  The furnace burns natural gas purchased from Seminole and is controlled by electricity.  The furnace is physically located on the building exterior (for safety purposes), immediately adjacent to the pneumatic test equipment into which the aircraft parts are placed.  This type of testing is mandated by the FAA.

13.  FAA Regulations (14 CFR Chapter 1, Sec 145.103 (a)(2)(v) require certified repair stations to have proper ventilation and control of temperature, humidity, and other climatic conditions sufficient to perform the maintenance, preventative maintenance, and alterations to the standards required.  The MCI Overhaul Facility is required to maintain the aircraft and the hangar environment within a certain temperature range to meet manufacturers’ requirements and specifications as well.  Certain materials applied to the aircraft, such as paints and sealants, must be used in accordance with manufacturer’s specifications for temperature, and in some situations humidity.  For example, Akzo Nobel 10-P 20-44 primer has a manufacturer recommended 
application temperature range of 59 to 95 degrees Fahrenheit.  Other paints and sealants used by American Airlines at the MCI Overhaul Facility have similar manufacturer recommended application temperatures.  Additionally, FAA regulations, specifically 14 CFR Chap. 1 §145.109 (e), require a certified repair station to ensure that all test and inspection equipment and tools used to make airworthiness determinations are calibrated to a standard acceptable to the FAA. The HVAC system is required to maintain temperature and humidity in the Calibration Shop at a very tight tolerance for calibration of tools and instruments in accordance with FAA specifications.
Refund Claim

14.  Seminole filed a claim with the Director on behalf of its customer, American Airlines, for a refund of $368,534.79 in sales tax paid on the sale of natural gas from September 2003 through March 2006.  

15.  On November 27, 2006, the Director issued a final decision denying the refund claim.     


16.  Seminole filed its complaint with this Commission on January 22, 2007.  

Natural Gas Consumption at the MCI Facility

17.  American Airlines retained Tim Hyak, an engineer employed by Ryan, Inc., to conduct a Utility Usage Study-Natural Gas for the period January 2005 through December 2005.  Hyak prepared a report dated June 23, 2008.  Hyak allocated the boiler natural gas consumption between exempt use (as a material purchased for use directly upon, and for the repair and maintenance of aircraft engaged as common carriers of persons or property) and taxable for uses other than a material purchased for use directly upon, and for the repair and maintenance of aircraft engaged as common carriers of persons or property.  The natural gas consumed in the boilers used to provide heat for HVAC in the Hangars and Overhaul shops was considered an 
exempt use, and the natural gas consumed in the boilers to provide heat for the Facility Maintenance Office/Shops, Administration offices, Warehouse, storage buildings/areas, Central Utility Plant and Waste Water Treatment Building was considered to be taxable.  The natural gas consumed in the pneumatic test cell high pressure and low pressure furnaces was also considered exempt.  Based on Hyak’s report, Seminole claims that 204,083 MMBTU/year used in the CUP are exempt and that 41,197 MMBTU/year used in the CUP are non-exempt.  Seminole claims that all of the natural gas used in the pneumatic test cell high pressure and low pressure furnaces – 11,250 MMBTU/year in the high pressure furnace and 9,000 MMBTU/year in the low pressure furnace – was exempt.  Hyak concluded that 84.4 percent of the natural gas was used for exempt purposes at the facility.  Of the exempt use, 9.0 percent was used in the high and low pressure furnaces located in the pneumatic test center, and 91.0 percent was used in the boiler located in the CUP.   
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Seminole has the burden to prove that it is entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

Seminole claims an exemption under § 144.030.2(3), RSMo Supp. 2008, for:  
Materials, replacement parts and equipment purchased for use directly upon, and for the repair and maintenance or manufacture of, motor vehicles, watercraft, railroad rolling stock or aircraft engaged as common carriers of persons or property[.]

Neither party disputes that the aircraft are engaged as common carriers of persons or property.
  The parties dispute whether the natural gas is a material for use directly upon and for the repair and maintenance of the aircraft.  


Tax exemptions are strictly construed against the taxpayer, and the taxpayer has the burden to prove entitlement to a tax exemption.

I.  Materials

When a statutory term is not defined, we apply the ordinary meaning of the term as found in the dictionary.
  “Material” is defined as:  

1(a)(1)  the basic matter (as metal, wood, plastic, fiber) from which the whole or the greater part of something physical (as a machine, tool, building, fabric) is made <had a good supply of all necessary ~s> . . . 2a  apparatus (as tools or other articles) necessary for 

doing or making something—usu. used in pl. <needed writing ~s> <library ~s>[
]

In State v. Eisenhouer,
 the court applied the dictionary definition in the context of subpoenas that requested “all relevant materials, including personal knowledge.”  The court stated that “the word ‘material’ means something physical rather than abstract or intangible in nature.”
  The uncontroverted evidence shows that natural gas can be felt and consists of matter in the form of hydrogen and carbon.  However, natural gas is not matter from which something physical is made, nor is it an apparatus.  It does not fall within the definition of materials.  

The use tax is imposed “for the privilege of storing, using or consuming within this state any article of tangible personal property purchased[.]”
  Seminole points to § 144.605(11), which defines “tangible personal property” for purposes of the use tax as “all items subject to the Missouri sales tax as provided in subdivisions (1) and (3) of section 144.020[.]”  Items subject to sales tax under § 144.020.1(3) include natural gas.  Seminole argues that the sales tax and use tax are complementary taxes that should be construed consistently.  This is true as a basic proposition,
 but does not mean that natural gas must be regarded as tangible personal property and a “material” for purposes of the sales tax.  We must apply the plain meaning of the sales tax statutes even if the use tax statutes provide a different definition.  Section 144.010.1(10) provides: 
“Sale at retail” means any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration. . . .  Where necessary to conform to the context of sections 144.010 to 144.525 and the tax imposed thereby, the term “sale at retail” shall be construed to embrace:  

*   *   *

(b) Sales of electricity, electrical current, water and gas, natural or artificial, to domestic, commercial or industrial consumers[.]


Section 144.020.1 imposes the sales tax as follows:  

A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

(1) Upon every retail sale in this state of tangible personal property, a tax equivalent to four percent of the purchase price paid or charged[;]

*   *   *
(3) A tax equivalent to four percent of the basic rate paid or charged on all sales of electricity or electrical current, water and gas, natural or artificial, to domestic, commercial or industrial consumers[.]

The sales tax statutes thus differentiate natural gas from tangible personal property.  Similarly, in Kansas City Power and Light Co. v. Director of Revenue, 83 S.W.3d 548, 550 (Mo. banc 2002), the court stated that electricity is not tangible personal property.  The same is true of natural gas.   
The Director notes § 144.054, RSMo Supp. 2008, wherein the legislature has distinguished between natural gas and materials:  

2.  [T]here is hereby specifically exempted . . . electrical energy and gas, whether natural, artificial, or propane, water, coal, and energy sources, chemicals, machinery, equipment, and materials used or consumed in the manufacturing, processing, compounding, mining, or producing of any product, or used or consumed in the processing of recovered materials, or used in research and development related to manufacturing, processing compounding, mining, or producing any product. . . .
3.  [T]here is hereby specifically exempted . . . all sales and purchases of tangible personal property, utilities, services, or any other transaction that would otherwise be subject to the state or local sales or use tax when such sales are made to or purchases are made by a contractor for use in fulfillment of any obligation under a defense contract with the United States government[.]

(Emphasis added).  Each word in a statute is intended to have meaning, and the legislature did not intend to use idle verbiage or superfluous language in the statute.
  Although § 144.054 is not at issue here, it shows that the legislature differentiates between natural gas and materials.  

Seminole also relies on a prior decision of this Commission, St. Louis Refrigerator Car Co. v. Director of Revenue.
  While our prior decisions do not have precedential value for a 
court,
 taxpayers and the Director rely on them, and we try to maintain consistency if possible.  In St. Louis Refrigerator Car, this Commission included “diesel fuel for forklifts and crane cars” in a long list of items that were determined to be exempt as replacement parts.  However, the Commission did not analyze in detail the numerous items listed, but only examined categories of items that were grouped together.  

Seminole also cites the Director’s Regulation 12 CSR 10-111.010(4)(K), wherein “fuels” are included as “materials” for purposes of construing the manufacturing exemptions in 
§ 144.030.2(4) and (5).  However, the regulation does not refer to natural gas and does not construe the exemption at issue.  Further, a statute prevails over a regulation.
 

Having fully considered the relevant authorities, we conclude that natural gas is not a material under § 144.030.2(3).  
II.  Directly Upon

Even if natural gas could be considered a material, it is not exempt unless used “directly upon, and for the repair and maintenance” of the aircraft.
  In St. Louis Refrigerator Car, we construed the meaning of the phrase “directly upon”: 
The primary dictionary definition of “upon” is “on.”  Webster’s Third New Int’l Dictionary 2517 (unabr. 1986).  The dictionary definition of “on” that best describes its meaning for the purpose of “directly upon . . . railroad rolling stock” is “6. used as a function word to indicate the object of action . . . (2) . . . directed up to or against the object[[.]”  Webster’s Third New Int’l Dictionary 1575 (unabr. 1986).  

We discussed the “directly upon” requirement of § 144.030.2 in Trans World Airlines, Inc. v. Director of Revenue, [2 Mo.] St. Tax Rep. (CCH) Para. 201-208, Nos. RS-86-0300, RS-85-2195 (Mo. Admin. Hearing Comm’n, Aug. 22, 1988).  We concluded that the appropriate definition of  “directly” was one the Missouri Supreme 
Court used in State ex rel. State Highway Comm’n v. Vorhof-Duenke Co., 366 S.W.2d 329, 333 (banc 1963), “in a direct manner and without anything intervening.”  We applied the exemption to solvents for cleaning parts removed from an aircraft, but not solvents for cleaning the aircraft repair facility.  Trans World Airlines, Inc., at 12,350.

We conclude that, as used in § 144.030.2(3), the phrase “directly upon” describes the physical relationship of the purchased item to the object of the repair or maintenance, that is, to the railroad car and its parts.  The phrase “directly upon” indicates a relationship of physical immediacy to the car and to the changes or adjustments made to it.  It does not mean that to be exempt an item has to touch the car.  We recognize that modern industrial repair and maintenance procedures can be complex and that the equipment used can consist of many interrelated parts.  Nevertheless, the “directly upon” language requires a certain degree of physical immediacy to the object of the repair or maintenance.  

Even if natural gas could be considered a material, it is not used “directly upon” the aircraft for the repair and maintenance of the aircraft.

Seminole claims that the natural gas consumed in the pneumatic test cell high pressure and low pressure furnaces was exempt.  Of the claimed exempt use, 9.0 percent was used in the high and low pressure furnaces located in the pneumatic test center.  Natural gas powers the furnaces, which in turn power the pneumatic test cells.  The furnaces are located on the outside wall of the test cell facility immediately adjacent to the test cells.  The natural gas is used in the furnace.  It is not used directly upon the aircraft or any part of the aircraft.  


Seminole also claims that the natural gas consumed in the boilers used to provide heat in the hangars and overhaul shops was considered an exempt use.  Of the claimed exempt use, 91.0 percent was used in the boiler located in the CUP.  The CUP is physically located 185 yards to the north of the MCI Overhaul Facility maintenance and repair hangar.   Seminole argues that controlling the temperature and humidity is essential to performing the repair tasks as mandated by the FAA, and that the CUP was placed in a separate building from the maintenance and repair 
hangar for safety reasons.  There is no physical immediacy between the use of the gas in the CUP and the aircraft 185 yards away.  The natural gas is not used directly upon the aircraft for repair and maintenance of the aircraft.     
Summary


Seminole is not entitled to an exemption from sales tax for its sales of natural gas to American Airlines at MCI.  The natural gas is not a material used directly upon and for the repair and maintenance of aircraft.  We deny Seminole’s motion for summary decision and grant the Director’s motion for summary decision.  

SO ORDERED on September 14, 2009.



________________________________



JOHN J. KOPP  



Commissioner

�Pursuant to Regulation 1 CSR 15-3.446, effective January 1, 2009, the procedure is now called “summary decision.”  


�Statutory references are to RSMo 2000 unless otherwise noted.


�State Bd. of Regis’n for the Healing Arts v. McDonagh, 123 S.W.3d 146, 154 (Mo. banc 2003).  


�Doe v. McFarlane, 207 S.W.3d 52, 64 (Mo. App., E.D. 2006).  


�298 S.W. 69 (Mo. 1927).  


�883 S.W.2d 10, 14 (Mo. banc 1994). 


�Section 621.050.1.  


	�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�In Cook Tractor Co. v. Director of Revenue, 187 S.W.3d 870 (Mo. banc 2006), the sole issue was whether the taxpayer was engaged as a common carrier, and because it was not, it did not qualify for the exemption.  


�Id. at 872.  


�Great Southern Bank v. Director of Revenue, 269 S.W.3d 22, 24 -25 (Mo. banc 2008).


�WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1392 (unabr. 1986).


�40 S.W.3d 916 (Mo. banc 2001).  


�Id at 920.  


�Section 144.610.1. 


�Southwestern Bell Telephone Co. v. Morris, 345 S.W.2d 62, 66-68 (Mo. banc 1961).  


�Hyde Park Housing Partnership v. Director of Revenue, 850 S.W.2d 82, 84 (Mo. banc 1993).  


�No. 91-0403 RS (April 22, 1992).  


�Central Hardware, Inc. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  


�Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).


�Section 144.030.2(3).  
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