Before the

Administrative Hearing Commission

State of Missouri

MISSOURI REAL ESTATE COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No. 04-1692 RE




)

STEPHEN SCHUNK,
)




)



Respondent.
)

ORDER


We grant and deny in part the motion for summary determination filed by the Missouri Real Estate Commission (“the MREC”).  We conclude that the MREC may discipline Schunk for pleading guilty to transporting child pornography and failing to disclose that guilty plea on three applications.  We grant summary determination in Schunk’s favor under § 339.100.2(18).
  We deny summary determination as to the rest of the motion.  

Procedure

Pursuant to § 536.073.3, our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  The MREC filed the motion for summary determination, with supporting affidavits, on March 25, 2005.  Schunk filed his response on 
May 2, 2005, and did not include any supporting documents.  

Findings of Fact

1. Schunk holds a current and active real estate salesperson license.  
2. Schunk entered a plea of guilty to the charge of interstate transportation of child pornography via computer under 18 USC § 2252(a)(1) in United States v. Schunk, No. 4:96CR00062-001 (W.D. Mo. Feb. 21, 1997).  On February 21, 1997, the court found Schunk guilty and imposed on him a sentence of 15 months’ imprisonment and three years’ supervised release.  Schunk is a registered sex offender in the State of Kansas.  
3. On October 14, 1999, Schunk filed a real estate salesperson license application (“the license application”) with the MREC.  Schunk also filed applications to renew his real estate salesperson license with the MREC on July 18, 2002, and August 23, 2004 (“the renewal applications”).  
4. Question 6-13 on the license application asked: 
Have you been finally adjudicated and found guilty or entered a plea of guilty or nolo contendere in a criminal prosecution under the laws of this state or any other state or of the United States whether or not sentence was imposed?  (Note:  This includes SIS pleadings and misdemeanor charges.)  If yes provide the date, offense, court location and case number.

(Italics added.)  Question 2 on the renewal applications asked:

Have you been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this or any other state or the United States whether or not sentence was imposed, including suspended imposition of sentence, suspended execution of sentence and misdemeanor charges?  Check yes if the offense has not been previously disclosed to this Commission and provide the date, offense, court location and case number on reverse side.  

(Italics added.)  To each of those questions, Schunk answered “no.” 

5. The license application stated:

I hereby attest and affirm that the information provided in this application is true and correct to the best of my knowledge and belief and I understand that if this information is not true and correct I am subject to the penalties of making a false affidavit.  

The renewal applications stated:

By signature below, I attest that I am the person named on the application for renewal.  I have personally read and answered each of the above questions truthfully.  I have verified all information above to be true and correct and made corrections to any inaccurate/obsolete information.  I have read the instructions and information below and have complied with all requested actions contained within.  

Schunk signed the license application and the renewal application (“the applications”) below those statements, knowing that his answers were not true.  The MREC granted each of the applications in reliance on Schunk’s answers.  

Conclusions of Law

We have jurisdiction to hear the MREC’s complaint.  Section 339.100.2.  The MREC has the burden to prove that Schunk has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  Because the MREC claims that Schunk is subject to discipline, it prevails on its motion by showing that there is no genuine dispute as to those material facts on which it would bear the burden of proof at hearing.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).
  Schunk argues that even if we find that he has committed conduct for which the law allows discipline, we have discretion to conclude that he is not subject to 
discipline.  Schunk cites our decision in Liebau v. Board of Optometry, No. 04-1179 BO (Feb. 8, 2005), in which the licensee did not reveal his conviction on renewal applications, but we granted his application.  

However, in Liebau we proceeded under § 621.120 because the licensee appealed the denial of his renewal.  Id. at 10.  In such a case, we make the entire decision, both as to whether the law allows denial of the application and, if the law includes an exercise of discretion, whether to grant the application.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  In this case, we proceed under § 621.110, which provides:

Upon a finding in any cause charged by the complaint for which the license may be suspended or revoked . . . , the [Administrative Hearing C]ommission shall deliver or transmit by certified mail to the [MREC] the record [and decision]. . . for hearing upon the issue of appropriate disciplinary action . . . .  In any case where the [Administrative Hearing C]ommission fails to find any cause charged by the complaint for which the license may be suspended or revoked, the [Administrative Hearing C]ommission shall dismiss the complaint, and so notify all parties.

Under that language, our decision is limited to the threshold issue of whether the law allows discipline.  If we find cause for discipline, the rest of the decision is before the MREC.  Only if we find that the law allows no discipline do we dismiss the complaint.
   

I.  False or Fraudulent Application

The MREC argues that Schunk’s applications show cause for discipline.  The complaint cites § 339.110.2(10), which allows discipline for “[o]btaining a . . . license . . . by false or fraudulent representation, fraud or deceit[.]”  Because licensing statutes are intended to protect the public, we give them a broad reading to effectuate the remedy that such legislation seeks to 
provide.  Bhuket v. Missouri Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990).  For that reason, we construe obtaining a license to include the original and renewal applications.  

a.  False Representation and Deceit

One meaning of false includes an element of bad intent.  False may mean intentionally untrue.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 419 (10th ed. 1993).  Deceit is:

1 : the act or practice of deceiving : DECEPTION

2 : an attempt or device to deceive : TRICK

3 : the quality of being deceitful : DECEITFULNESS

Deception is the act of causing someone to accept as true what is not true.  Id. at 298.  The Supreme Court has held:  “Deception contemplates an act designed to deceive, to cheat someone by inducing their reliance on clever contrivance or misrepresentation.  It is not a word hidden from common understanding.”  State ex rel. Nixon v. Telco Directory Publishing, 863 S.W.2d 596, 600 (Mo. banc 1993).  

We have found that Schunk knowingly concealed his guilty plea because the undisputed facts plainly support that inference and no other.  We may infer Schunk’s intent from the facts and circumstances of the case.  Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., W.D. 1983).  

Schunk argues that a genuine issue exists as to whether he intended to deceive the MREC.  In support, Schunk offers no evidence in support as required by our Regulation 1 CSR 15-3.440(3)(B)3.B:

A party may . . . raise a genuine issue as to any fact, by stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the law.

(Emphasis added.)  He does not offer a supporting affidavit or the pleadings and discovery responses of the MREC, only his own pleadings and discovery responses.  Schunk’s response to the motion stands upon mere allegations, not “evidence admissible under the law.”    

The record also supports no inference other than an intent to conceal.    

[T]he rule that [Schunk] is “given the benefit of all reasonable inferences” means that if the [MREC] requires an inference to establish [its] right to [a decision] as a matter of law, and the evidence reasonably supports any inference other than (or in addition to) the [MREC]’s inference, a genuine dispute exists and the [MREC]’s prima facie showing fails. 

ITT Commercial Fin. Corp. v. Mid-America Marine Supply Corp., 854 S.W.2d 371, 382 (Mo. banc 1993) (emphasis added).    

[A] “genuine issue” exists where the record contains competent materials that evidence two plausible, but contradictory, accounts of the essential facts. 

Id. (emphasis added).  Under the plain language of the initial application, it is not reasonable to infer that Schunk’s failure to disclose the guilty plea was unintentional.
  He pled guilty to, and was found guilty of, transporting child pornography in federal court; and was sentenced to 15 months in prison and three years of supervised release.  His false answer could not have been an oversight or misunderstanding.  The issue is not genuine.  Therefore, we conclude that Schunk is subject to discipline under § 339.100.2(10) for obtaining a license by deceit and false representation.  

Even if we did not find intent to conceal, we would still find Schunk subject to discipline under § 339.100.2(10) for obtaining a license by false representations.  False may simply mean 
not genuine.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 419 (10th ed. 1993).  Schunk does not dispute that he obtained his license by information that was not genuine.  Plainly, § 339.110.2(10) provides a remedy when the MREC finds that the information on which it relied in issuing a license is not genuine.  It would be absurd to argue that the legislature wants the MREC to be helpless in that circumstance.  Therefore, even if Schunk did not intend to make a false material statement, he is subject to discipline under § 339.100.2(10) for obtaining a license by false representations.   

b.  Fraudulent Misrepresentation and Fraud

However, we deny the motion as to fraudulent representation and fraud.  Fraud is an intentional perversion of truth to induce another person to act in reliance upon it.  Hernandez v. State Bd. of Registration for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  It requires the intent that others rely on the misrepresentation.  Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., 1987).    

The MREC alleges that the purpose of Schunk’s concealment was specifically to trick the MREC into granting the applications.  The record shows that Schunk concealed his conviction and that the MREC relied on his application, but it does not necessarily lead us to an inference as to Schunk’s specific motivation.  

Inferences are by their nature permissive, not mandatory:  although the fact proved rationally supports the conclusion the offering party hopes will be inferred, the factfinder is free to accept or reject the inference.

Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 631 (Mo. App., W.D. 2004) (citing 1 CLIFFORD S. FISHMAN, JONES ON EVIDENCE § 4.1 at 299-300 (7th ed.1992)).  The record on summary determination also supports a plausible inference that Schunk sought merely 
to avoid embarrassment or because he felt it irrelevant to the profession of real estate sales.  Such motivations do not justify Schunk’s concealment, but they do not rise to the level of fraud.  

Therefore, we deny the motion as to fraud and fraudulent intent.  

II.  Guilty Plea

The complaint cites § 339.100.2(17), which allows discipline if Schunk has:  

entered a plea of guilty . . . in a criminal prosecution under the laws of this state . . . for any offense reasonably related to the qualifications, functions or duties of [a real estate salesperson] . . . or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Schunk pled guilty
 under 18 USC § 2252(a)(1), which provides:

(a) Any person who—


(1) knowingly transports . . . in interstate . . . commerce by any means including by computer . . . , any visual depiction, if—



(A) the producing of such visual depiction involves the use of a minor engaging in sexually explicit conduct; and



(B) such visual depiction is of such conduct;

*   *   *

shall be punished as provided in subsection (b) of this section.

(Emphasis added.)

a.  Offense Reasonably Related to Real Estate Sales

The qualifications, functions and duties of a real estate salesperson include good moral character under § 339.040.1(1).  Good moral character is honesty, fairness, and respect for the 
law and the rights of others.  Hernandez v. State Board of Regis'n for the Healing Arts, 936 S.W.2d 894, 899 n.1 (Mo. App., W.D. 1997).  Under identical language for physician licenses, the Missouri Court of Appeals has stated:

The board’s only determination was whether [Licensee] was convicted of a felony that reasonably related to the qualifications, functions or duties of a [licensed professional].  The only defenses that [Licensee] could have raised were that he was not convicted and that the felony did not reasonably relate to his practice of the [licensed profession]. 

Cantrell v. State Bd. of Regis’n for the Healing Arts, 26 S.W.3d 824, 827-28 (Mo. App., W.D. 2000).  

Schunk’s guilty plea reasonably relates to whether he has good moral character because it gives rise to an inference that Schunk lacks the required qualification of good moral character.  In his response to the motion, Schunk alleges that he has good moral character, has rehabilitated himself, and that his conviction is not reasonably related to real estate sales.  However, Schunk supports that allegation only with his own pleadings and discovery responses, not pleadings and discovery responses of the MREC or other admissible evidence, as our Regulation 1 CSR 15-3.440(3)(B)3.B requires, to support a genuine issue as to his character.  

A “genuine issue” is a dispute that is real, not merely argumentative, imaginary or frivolous.  Where the “genuine issues” raised by the non-movant are merely argumentative, imaginary or frivolous, summary judgment is proper. 

ITT Commercial Fin. Corp. v. Mid-America Marine Supply Corp., 854 S.W.2d 371, 382 (Mo. banc 1993).  Schunk’s allegation of good moral character, lacking even his own affidavit in support, is merely argumentative and does not rise to a genuine issue.    

Therefore, we conclude that Schunk is subject to discipline under § 339.100.2(17) for pleading guilty to an offense reasonably related to the good moral character of a real estate salesperson.  

b.  Offense Involving Moral Turpitude

Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 
(Mo. banc 1929)).  Base, vile, and depraved acts include those described at 18 USC § 2252(a)(1).  We conclude that Schunk is subject to discipline under § 339.100.2(17) for pleading guilty to an offense involving moral turpitude.

III.  Grounds for Refusal

The MREC cites § 339.100.2(15), which allows discipline for:

Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040[.]

(Emphasis added.)  Section 339.040.1 provides:

Licenses shall be granted only to persons who present, and corporations, associations, or partnerships whose officers, associates, or partners present, satisfactory proof to the commission that they:


(1) Are persons of good moral character; and

(2) Bear a good reputation for honesty, integrity, and fair dealing; and

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.

(Emphasis added.)    

a.  Reputation


Sections 339.100.2(15) and 339.040.1(2) allow discipline if Schunk does not bear a good reputation for honesty, integrity, and fair dealing.  Reputation means “the estimation in which 
one is generally held : the character commonly imputed to one as distinct from real or inherent character[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1929 (unabr. 1986).  Reputation is not a person’s actions; it is “the general opinion . . . held of a person by those in the community in which such person resides[.]”  State v. Ruhr, 533 S.W.2d 656, 659 (Mo. App., K.C.D. 1976) (quoting Black’s Law Dictionary, Rev. 4th Ed., p. 1467-68).  Reputation is “a consensus view of many people.”  Haynam v. Laclede Elec. Coop., 827 S.W.2d 200, 206 (Mo. banc 1992).  We cannot determine Schunk’s reputation because there are no facts in evidence to show what others think about him.  Therefore, we deny the motion for summary determination under §§ 339.100.2(15) and 339.040.1(2).

b.  Guilty Plea

The MREC also argues that Schunk’s guilty plea is cause for discipline under 
§ 339.100.2(15).  Unlike § 339.100.2(17), §§ 339.100.2(15) and 339.040.1 do not allow discipline for the guilty plea itself.  To show cause for discipline under §§ 339.100.2(15) and 339.040.1, the MREC has the burden to show conduct that relates to competence, character, or reputation.  Pleading guilty does not meet that burden.  A guilty plea is only some evidence of the facts charged.  Mandacina v. Liquor Control Bd. of Review, 599 S.W.2d 240, 243 (Mo. App., W.D. 1980).  However, neither the complaint nor the motion seeks discipline based on the conduct underlying the guilty plea.  Therefore, we deny the motion as to Schunk’s guilty plea under § 339.100.2(15).  

c.  False Attestation

The MREC argues that Schunk’s false attestations are cause for discipline under 
§§ 339.100.2(15) and 339.040.1(1) and (3) because they show that he is not a person of good 
moral character and is not competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.

Good moral character is honesty, fairness, and respect for the law and the rights of others.  Hernandez, 936 S.W.2d at 899 n.1.  Competency is the “the actual ability of a person to perform in that occupation.”  Section 1.020(8).  It also includes the “disposition to use an otherwise sufficient professional ability.”  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004). 

The same material false representation that formed the basis for finding cause for discipline under § 339.100.2(10) also shows that Schunk is not competent to transact real estate sales "in such a manner as to safeguard the interest of the public.”  In addition, such conduct shows a lack of good moral character and, accordingly, is grounds for refusing to issue a license under § 339.040.1(1).  As noted, his failure to support his response with admissible evidence precludes us from finding any fact or inference to support his allegations of an honest mistake.  

Schunk cites § 314.200, which states:

No board or other agency created pursuant to laws of the state of Missouri, or by any city, county or other political subdivision of the state, for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant's incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction and other evidence as to the applicants character.

(Emphasis added).  That section does not apply because the MREC does not cite Schunk’s conviction as cause for discipline in either the complaint or the motion.
      

Therefore, Schunk’s false attestation is cause for discipline under §§ 339.100.2(15) and 339.040.1(1) and (3).

IV.  Other Conduct


The MREC cites § 339.100.2(18), which allows discipline for:

[a]ny other conduct which constitutes untrustworthy, improper or fraudulent business dealings, or demonstrates bad faith or incompetence[.]

(Emphasis added.)  Schunk’s guilty plea and false attestation are cause for discipline within 
§ 339.100.2(10), (15), and (17).  That conduct is therefore not “other conduct” under 
§ 339.100.2(18).  We conclude that Schunk is not subject to discipline under § 339.100.2(18).  

Summary

We conclude that Schunk is subject to discipline under: 

· § 339.100.2(10) for obtaining a license by false representation and deceit;  

· § 339.100.2(17) for pleading guilty to an offense involving moral turpitude and an offense reasonably related to the qualifications of a real estate salesperson;

· §§ 339.100.2(15) and 339.040.1(1) and (3) based on his false attestations.

We conclude that Schunk is not subject to discipline under § 339.100.2(18).  We deny the rest of the motion.  

The Board shall inform us by May 23, 2005, whether it wishes to proceed to hearing on the remaining allegations.


SO ORDERED on May 20, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Our regulation on summary determination is sufficiently similar to Missouri Supreme Court Rule 74.04 on summary judgment to make cases interpreting the latter helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).  


	�Liebau is further distinguishable in that the applicant maintained his innocence and his conviction was reversed, providing a reasonable basis for his negative response on the application.  


	�The renewal applications contain a vague direction to check “no” if an offense “has been disclosed” by unspecified persons or methods.  An applicant might believe that someone other than the applicant disclosed an offense if they believe that a third party sent such information to the MREC.  Schunk makes no allegation that he believed that his offense had been disclosed to the MREC by anyone.  Therefore, our findings reflect that his response to Question 2 on the renewal applications was knowingly false.


	�Neither the motion nor the complaint cites the conviction on that charge.  


	�We have no jurisdiction to decide Schunk’s argument that the MREC’s failure to cite § 314.200 deprived him of the due process of law.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  
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