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DECISION 


We find no cause to discipline the license of James D. Schuette, D.D.S., to practice dentistry.  The Missouri Dental Board (“the Board”) has not shown that Schuette failed to meet the standard of care in his treatment of M.R.  The Board has not shown that M.R. developed signs of infection that would have been apparent during the time that Schuette treated her.  
Procedure


On February 22, 2005, the Board filed a complaint asserting that Schuette’s license is subject to discipline.  We convened a hearing on the complaint on July 28, 2006.  Assistant Attorneys General William E. Roberts and Brad Jones represented the Board.  Sherry L. Doctorian and Kimberly J. Shields, with Armstrong Teasdale, LLP, represented Schuette.  At the hearing, Schuette moved to dismiss certain allegations because the Board had not proven them.
  
We took the motion with the case.  We deny the motion and address the Board’s allegations in these Findings of Fact and Conclusions of Law.  

The parties elected to file written arguments.
  The matter became ready for our decision on January 17, 2007, when the Board filed the last written argument.  
Findings of Fact

Schuette’s Training


1.  Schuette is licensed by the Board as a dentist.  The license is current and active, and was so at all relevant times.  


2.  Schuette holds a D.D.S. degree from the University of Missouri-Kansas City.  He does not have a bachelor’s degree because he was accepted into the dental school after 60 hours of college.  

3.  Schuette has been licensed as a dentist by the Board since 1972.  His license has never been disciplined.  

4.  Schuette has done missionary work as a dentist for two weeks every year for the past ten years.  Schuette has done missionary work in Vietnam, Jamaica, Malawi, and Africa.  


5.  As a dentist, Schuette has had training in dental school and through continuing education in recognizing, diagnosing and treating infections.  Schuette attended a table clinic – a presentation by a dentist on a particular subject – on odontogenic infections in February 2003.  

6.  An odontogenic infection is an infection originating from a tooth.  Schuette has seen odontogenic infections in patients.  If the odontogenic infection evidences a small degree of swelling, he puts the patient on antibiotics.  If the infection evidences a major cellulitis,
 he refers the patient to an oral surgeon.  


7.  In 2001, Schuette received training in performing laser periodontal therapy (LPT), which he found more effective than general periodontal surgery.  Schuette purchased a laser for use in his office in December 2001.  The manufacturer required intensive training before it shipped the laser to the purchaser.  Schuette has received continuing training in LPT and has published an article on LPT in the Missouri Dental Association’s journal.  


8.  Schuette’s assistant, Katherine Renee Mattson, is a certified dental assistant and a certified orthodontic assistant.
  She had practiced for almost 17 years at the time of the hearing.  She is also licensed as an expanded functions dental auxiliary, which requires additional training beyond that of a certified dental assistant, and entitles her to do fillings and perform other functions beyond those of a dental assistant.  
Development of Odontogenic Infections


9.  An infection in a tooth does not always cause swelling around the tooth because the infection can be at the bottom of the tooth and escape down the bottom inferiorly.  


10.  Dentists deal with gum infections on a daily basis, and most such infections are isolated around the teeth into the gums.  Sometimes there is swelling associated with such an infection, and sometimes there is not.  


11.  An infection around a tooth begins as a small, localized infection.

12.  An odontogenic infection may be present for a long time but be subclinical; i.e., not visible to the naked eye.  A tooth can be infected but show no outward signs of infection.  The classic signs of an infection are redness, swelling and pain.  

13.  A subclinical infection would not necessarily be apparent on an X ray.  Sometimes something may be visible on an X ray, but will be asymptomatic to the patient.  At other times, the patient may have some inflammation and puffiness, but no swelling on the outside and no 
pus around the tooth.  Bone loss around a particular tooth could lead a dentist to believe that there might be an infection, but bone loss could be historical bone loss that occurred years before.  The only way to tell if there is an infection is to culture the pocket, but bleeding would at least be an indication that the area was inflamed.  


14.  A localized infection around a tooth is usually treated by a dentist. 


15.  An odontogenic infection usually presents as an obvious swelling on the outside of the face that is usually fluctuant; i.e., filled with something, usually blood or pus, and is starting to affect structures other than just the tooth.  


16.  The site of an odontogenic infection is usually warm and reddish in appearance.  When those symptoms are present, the site looks abnormal and is something that a dentist would probably notice.  


17.  As the swelling increases with an odontogenic infection, the patient’s pain increases.  


18.  The pain from odontogenic infections is frequently so great that the patient goes to the emergency room.  


19.  Odontogenic infections can develop and spread faster in diabetics, elderly persons, and patients with heart disease, than in healthy persons.  Lack of eating can also contribute to the progress of an infection.  


20.  An odontogenic infection may progress from no symptoms to significant swelling on the outside within 48 hours.  A patient may become swollen almost overnight.  Some infections may take months before noticeable swelling occurs.  
Schuette’s Treatment of M.R. 

21.  M.R. first sought dental care from Schuette on November 9, 1999, for repair of her upper denture. 

July 21, 2003


22.  M.R. returned to Schuette on July 21, 2003.  Because she had not been a patient since 1999, she was considered a new patient, and she completed another form for her medical and dental history.  On that form, M.R. checked boxes indicating that she had a history of diabetes, heart attack or stroke, and high or low blood pressure.  M.R. was 82 years old and wanted a new partial lower plate because she was concerned about her smile.  Some of her lower teeth were missing. 

23.  On an examination for a new patient, Schuette palpates on the sides of the face, below the chin, and down the neck.  He palpates the floor of the mouth and checks the tongue, palate, and teeth.  

24.  M.R. had a lot of plaque around her teeth because she did not take very good care of them.  Schuette discussed this with her and how to clean her teeth.   

25.  Upon examination, Schuette found that M.R. had advanced chronic periodontal disease of long standing.  Periodontal disease is an infection of bacteria that live beneath the skin.  Patients with periodontal disease often do not feel any pain or discomfort; thus, they do not go to the dentist for the purpose of treating periodontal disease.  The odor from M.R.’s mouth was similar to that of other periodontal patients who did not brush their teeth effectively.  

26.  Schuette found M.R.’s periodontal disease especially advanced in Tooth #30, which is the right mandibular molar, and found the prognosis questionable for saving Tooth #30.  Schuette took X rays, which showed the advance periodontal disease around Tooth #30.  Schuette noted:  “#30 is very shaky,” and “run acrylic around #30.”   Tooth #30 had a mobility of 2+, which means that it could move sideways both directions under pressure.  Mobility of 3+ would mean that the tooth could move both directions sideways under pressure and could also be pushed down.  If the dentist is able to push the tooth downward, this means that there is infection 
completely around the tooth, and Schuette’s normal protocol in such circumstances is to recommend extraction.  


27.  Schuette explained various treatment options to M.R.  One option would have been to extract the teeth that had an uncertain long-term future, and use a full lower denture.  M.R. wanted to save as many teeth as possible, including Tooth #30.  Another option was to treat the periodontal disease and try to retain the teeth.  Schuette recommended LPT treatment for the periodontal disease.  Because M.R. wanted to save as many teeth as possible, Schuette recommended that he fit M.R. for a treatment splint, also called a flipper.  The splint is like a cast around the teeth and takes the pressure off the teeth.  The splint is a very temporary denture.  In order for the LPT to be successful, the teeth cannot be moving very much.  The splint would surround but have no contact with Tooth #30.  


28.  Antibiotic treatment is given at the time of treatment with LPT, and Schuette informed M.R. about this.  M.R. asked why she could not begin taking antibiotics before the treatment, and Schuette informed her that this was not effective for treatment of periodontal disease.  

29.  Schuette normally prescribes Amoxicillin or Flagyl with Peridex in conjunction with LPT.  Peridex is a topical antibacterial mouthwash available by prescription only.  Given M.R.’s advanced periodontal disease, Schuette planned to prescribe a combination of Clindamycin and Cipro in conjunction with the LPT.  This combination of Peridex and antibiotics significantly lowers the bacterial count and creates an environment for the healing of the periodontal disease.  

30.  Schuette and M.R. discussed her medical history, including the fact that her diabetes was controlled by diet.   

31.  Schuette fitted M.R. for the treatment splint.  

32.  Schuette sent an LPT consent form home with M.R. for her to review.  
July 28, 2003


33.  M.R. returned to Schuette on July 28, 2003, for insertion of the splint.  At that time M.R. refused LPT because she was unsure about the procedure after reading the consent form, and she refused to sign the form.  


34.  When Schuette puts in a denture, his protocol is to see the patient again the next day, then two days after that, and then the next week for a denture adjustment.  Schuette followed that protocol with M.R. when he inserted the splint.  

35.  M.R. had no complaints on July 28, 2003.  

July 29, 2003


36.  M.R. returned to Schuette on July 29, 2003, to have the splint adjusted.  She complained of several sore spots.  Schuette used pressure indicator paste to indicate pressure points for the splint.  M.R. had pressure in the bicuspid area, which is very common.  

37.  Because M.R. was still unsure about LPT, with her permission Schuette used the laser at a low energy level on a bruise on her hand to show her that the laser felt like a heat lamp and reduced swelling.  Schuette strongly recommended LPT as the best treatment option and hoped that it would save some teeth.  

38.  Schuette scheduled a visit for the next day for a prophylactic cleaning and an adjustment of the splint.  Schuette’s protocol was to have the patient continue to come in until there were no sore spots.  

39.  Schuette fits many dentures in his practice, and it is normal for patients to have pressure or soreness in the mouth when they are getting used to a denture.  The sore spots are similar to the irritation when one has a hole in a sock and the shoe rubs against the foot.  
July 30, 2003


40.  On July 30, 2003, Schuette adjusted the splint because there were still sore spots.  M.R. reported that she wanted to proceed with LPT, and she signed a consent and authorization for treatment with LPT.  M.R. reported that she was not feeling well, so Schuette did not clean M.R.’s teeth as previously scheduled.  Schuette recommended that M.R. begin LPT as soon as possible, but the earliest time that M.R. wanted to schedule the appointment was Friday, August 8, 2003.  Schuette scheduled the appointment for August 8 to begin LPT.  
August 8, 2003


41.  M.R. returned to Schuette on Friday, August 8, 2003.  She complained of pain on the left side of her mouth and that her face felt swollen.  

42.  Mattson, Schuette’s assistant, discussed with M.R. the importance of taking care of denture sores, but believed that M.R. did not understand what was being said.  When Mattson did not think M.R. comprehended what was being said, Mattson went to the waiting room and talked to Keith Richardson, M.R.’s son.  Richardson drove his mother to her dental appointments, but usually stayed in the waiting room during her appointments.  Mattson advised him that M.R. would probably be complaining about denture sores, and that when she did, he needed to bring her in for an adjustment because the sores would not get better on their own and would get worse without treatment.  Richardson replied that both of his parents didn’t like going to the doctor unless they were on their deathbeds.  

43.  Schuette used the pressure indicator paste, which showed no swelling and pressure on the right side.  Schuette found a sore, caused by the splint, where some bone was exposed in a very small area on the left side around Tooth #20.  

44.  Schuette removed the splint and found that the right side of M.R.’s mouth looked normal.  Schuette adjusted the splint significantly that day and fitted it back in M.R.’s mouth.   If there had been any swelling on the right side on August 8, the splint would not have fit.  

45.  The amount of adjustments required in M.R.’s case is typical of what is required when patients are fitted for new dentures or splints.  


46.  Schuette palpated around M.R.’s neck and found that the left side felt slightly tauter, but the right side was normal.  

47.  Schuette advised M.R. not to wear the splint until he saw her the following Monday because he did not want any further irritation to her mouth.  Schuette prescribed Peridex to treat the sore on the left side.  Schuette informed her that the sore was like a cut and that there was a potential that it could become infected.  He told her that if she developed swelling under her neck, she should go to the hospital emergency room. 

48.  Infection of a tooth is characterized by redness, swelling and pain around the tooth.  Schuette saw no indication of infection on August 8, 2003, or on any of M.R.’s other visits.  

49.  M.R. requested antibiotics.  Dental patients frequently request antibiotics, but that does not mean that antibiotics are an appropriate treatment for them.


50.  Cleocin, or Clindamycin, can be an effective antibiotic for treatment of bony infections, but it also has a negative side effect of killing bacteria that live in the intestinal tract.  Schuette felt that this was not a good option for M.R. unless she was receiving LPT at the same time, as she was already not eating well due to the sores.  Schuette saw no swelling or anything else on August 8, 2003, that warranted the use of a systemic antibiotic, so he did not prescribe one.  Schuette told her that there were many antibiotics available, and he felt that she should not receive antibiotics for a simple denture sore without a physician consultation because she was taking multiple medications and her medications could interact with each other.  

51.  Peridex is a topical antimicrobial and is appropriate for treatment of localized redness and swelling.  Peridex penetrates only minimally on the cellular level.  A systemic antibiotic is appropriate for treatment of swelling that goes into the body tissues.  Peridex could be given as an adjunct along with systemic antibiotics for cellulitis.  

52.  Schuette did not proceed with LPT on August 8 because M.R. had the sore, Schuette did not want to take a risk of multiple infections, and M.R. did not want to proceed that day.  
August 11, 2003


53.  Schuette scheduled another appointment with M.R. for Monday, August 11, 2003.  M.R. did not appear for the appointment and did not call to cancel it.  

Dr. Davis’ Treatment of M.R.

54.  M.R. visited Dr. Pamela Davis, D.O., on Monday, August 11, 2003, with complaints of right cheek swelling that continued underneath her chin and into her throat.  M.R. complained of a low-grade fever and difficulty swallowing due to discomfort.  Davis ordered a CT scan, which showed swelling indicative of an infection.  Davis diagnosed an infection and prescribed Augmentin, an oral antibiotic.  The infection was subclinical at the time of Schuette’s treatment of M.R.,
 the last appointment for which was on August 8, 2003.  
Dr. Krebs’ Treatment of M.R.

55.  M.R. did not improve, and she was admitted to Research Belton Hospital on August 13, 2003, for IV clindamycin and an ENT consultation.  M.R. had multiple cellulitis abscesses in her cheek and neck.  At 12:55,
 the hospital was to contact the office of Dr. Festus Krebs, an otolaryngologist, for a consult.  The hospital nursing progress record for August 13, 2003, states: 

R cheek & neck area reddened & tender to touch & very swollen, pt verbalizes has been seen by dentist several times in past wk but referred to Dr. Davis for tx of abscess[.
]


56.  Upon admission to the hospital, M.R.’s glucose level was 183.  The normal range for a diabetic is 70 to 110.  


57.  At 16:30, M.R. denied any need for pain medication.  Krebs examined M.R. at 17:15 on August 13, 2003.  Krebs found that Tooth # 30 was infected, with pus around the base of the tooth at the gum.  Krebs found that M.R. had a swelling of approximately 6 cm. in the right buccal (cheek) area.  This was elevated approximately 4-5 cm. and was erythematous
 and tender.  Krebs diagnosed “multiple abscesses of the head and neck with odontogenic origin.”
  An odontogenic infection spreads from the tooth into the surrounding soft tissues, usually of the head and neck.  Krebs determined that M.R. had a “3-week history of progressive infection of the right buccal area, submandibular area and parapharyngeal area, worsening[.]”
  Krebs noted that “Dr. Davis will watch her blood sugars.”
  Krebs determined that the situation was life-threatening, and that M.R. needed surgery to drain the abscesses.  M.R. was taken to surgery at 18:00.  Krebs determined that there was no airway compromise and that she did not need a tracheostomy.  Krebs performed a “[d]irect laryngoscopy, right molar tooth extraction, incision and drainage with irrigation of right parapharyngeal abscess, right deep neck abscess, submental abscess, and right buccal abscess[.]”
  Krebs found that Tooth #30 was loose and wiggling, with a mobility of 3+, and “was removed effortlessly with a Kelly clamp.”
  M.R. tolerated the procedure well.  

58.  On August 14, 2003, M.R. had little urine output and began having shortness of breath and a low heart rate.  She was thought to have some airway compromise from the abscesses.
  Her glucose level was 254 at 16:12.  CPR was unsuccessful, and M.R. died.  No autopsy was performed, but the hospital discharge summary shows that “[d]eath was multisystem organ failure, thought to be related to septicemia[
] from her multiple abscesses of her cheek and neck.”
  

59.  Krebs filed a complaint with the Board against Schuette approximately one month later.  
Standard of Care 


60.  Most dental issues present a range of therapeutic options for the treating dentist within the standard of care.  

61.  Schuette’s treatment of M.R. on July 29, 2003, in adjusting her dentures to treat sore spots in her mouth, was within the standard of care.  There was no need to perform any other treatment at that time.
  

62.  Periodontal infections do not generally require or receive treatment with systemic antibiotics.  


63.  A denture sore does not generally require treatment with antibiotics, even in a diabetic.  


64.  Schuette’s use of Peridex without a systemic antibiotic on August 8, 2003, is within the standard of care for treatment of a denture wound.  Peridex is also an adjunct for treatment of periodontal disease.
  


65.  The standard of care did not require Schuette to refer M.R. to a periodontist or oral surgeon for treatment of her periodontal disease.
  All dentists are trained in the treatment of periodontal disease.  Most patients with periodontal disease are treated in a general dental office and are not referred to a periodontist.  


66.  The standard of care does not require dentists to take vital signs, such as blood pressure, temperature, and pulse, on their patients for non-invasive procedures such as adjusting dentures.
  


67.  The standard of care requires a dentist to be prudent when prescribing antibiotics, as the dental profession has been criticized for over prescribing antibiotics.  


68.  In treating an odontogenic infection, the standard of care for a dentist is to prescribe antibiotics or refer the patient to a physician for a prescription of antibiotics.  

69.  A severe cellulitis should not be treated with oral antibiotics and should be treated with IV antibiotics in the hospital.

70.  Dental patients frequently request antibiotics because they think antibiotics will work like magic to cure their conditions.  It is common for dental patients to request antibiotics even though the situation does not warrant antibiotics.  


71.  Schuette’s records accurately reflect his observations at the times noted and met the standard of care for recordkeeping for dentists.  


72.  Schuette acted within the standard of care throughout his treatment of M.R.  

Civil Suit

73.  Richardson filed a civil suit for negligence after his mother’s death.  Krebs was not named as a defendant in the lawsuit.   

The Parties’ Experts

74.  The Board presented Krebs as a fact witness and an expert witness in this case.
  Krebs graduated from medical school in 1980 and is an otolaryngologist, specializing in medicine and surgery in the head, neck, ears, nose, and throat (commonly referred to as ENT).  Krebs usually sees odontogenic infections in the form of a cellulitis in the emergency room or in a hospital room after a patient has been admitted, and not from referrals by dentists.  By the time the swelling gets that big, “the dentists are kind of out of the picture.”
  Krebs lectures students at the University of Missouri-Kansas City School of Dentistry regarding the conditions that otolaryngologists treat.  

75.  Schuette’s expert witness, Dr. David Thein, is a periodontist.  Thein is currently licensed in the State of Kansas and has been licensed since 1979.  Thein has a DDS degree and a master of science and dentistry (MSD) degree, which is a specialty in periodontics.  Thein teaches part-time at the University of Missouri-Kansas City School of Dentistry.  His classes include practice management, a business course for dentists, and periodontics.  Thein also works in the graduate periodontal clinic and in the advanced educational dental graduate residency program.  Thein treats odontogenic infections in the course of his practice and his clinical instruction.  
Conclusions of Law


We have jurisdiction over the Board’s complaint.
  
I.  Dr. Thein’s Deposition as Evidence

At the hearing, the Board offered the deposition of Dr. Thein, Schuette’s expert, into evidence.  We took the issue under advisement.  


Section 536.073.1 applies to our proceedings the Missouri Supreme Court’s rules for taking and using depositions.  Mo. R. Civ. Pro. 57.07(a) provides: 


(a) Use of Depositions.  Any part of a deposition that is admissible under the rules of evidence applied as though the deponent were testifying in court may be used against any party who was present or represented at the taking of the deposition or who had proper notice thereof.  Depositions may be used in court for any purpose.  

The rule allows the deposition to be used in this proceeding for any purpose.  Schuette objects that the Board did not disclose Thein as its expert in discovery.  Thein is Schuette’s expert, not the Board’s.  Therefore, the Board had no duty to disclose Thein as an expert.  However, the Board agrees with Thein’s testimony as to the standard of care for dentists and has relied on that testimony.  Even though Thein’s deposition is somewhat duplicative of his testimony at the hearing, the rule allows use of the deposition for any purpose.  Further, during the deposition, the Board repeatedly stated its intention to use the deposition at the hearing.  Schuette cannot complain of unfair surprise.  Therefore, we admit the deposition into evidence as Petitioner’s Exhibit 4.  

II.  Offer of Proof as to Dr. Krebs’ Testimony 

On July 18, 2006, Schuette filed a motion to exclude the expert testimony of Krebs.  Schuette argued that Krebs did not qualify as an expert witness because he is a physician and not a dentist.  On July 26, 2006, we denied the motion, stating:  
Krebs may testify as an expert as to the patient’s infection and how such an infection progresses, and may give his opinion on the patient’s condition when she presented to Schuette.  Krebs may not offer an expert opinion as to whether Schuette’s conduct violated the standard of care for a dentist.  


At the hearing, the Board made an offer of proof, arguing that the standard of care for a physician and for a dentist is the same in regard to treatment of odontogenic infections.
  The Board relies on authority from other states recognizing that an expert need not engage in the same specialty as the defendant.
  Such authorities are not binding in Missouri.  A Missouri court has held that a professional engineer is not competent to give expert opinion as to the standard of care for architects.
  The present situation is very similar.
  However, in MacDonald v. Sheets, 867 S.W.2d 627, 631 (Mo. App., E.D. 1993), the court held that an otolaryngologist could testify as an expert in a case against an oral surgeon because his training in otolaryngology overlapped with oral surgery.  


Consistent with our previous ruling, we reject the offer of proof of Krebs’ testimony as to the standard of care for a dentist.  However, Krebs agreed with Thein’s deposition testimony as to the standard of care.
  We rely on the standard of care as stated by Thein.  As explained more fully herein, we allow Krebs’ expert testimony as to how an odontogenic infection progresses.   

III.  Expert Testimony and the 
Development of Odontogenic Infections

M.R.’s death is tragic, but it occurred six days after her last visit with Schuette.  There was no autopsy, and Krebs did not know what the death certificate stated as the cause of death.  M.R. was 82 years old and had a history of medical problems.  We must look, not from hindsight 
after M.R.’s death, nor from what Davis and Krebs observed when they treated M.R., but at what Schuette could have observed when he treated M.R.  


Thein and Krebs offered conflicting expert testimony as to the amount of time that it would take for an odontogenic infection to develop to the point where it can be diagnosed.  Thein testified as follows:  


Q:  Have you ever seen in your practice the type of infection that we’re dealing with here? 

A:  Yes.

Q:  Have you ever seen your patients go from asymptomatic, meaning no visible, outward signs of an infection, to what we would call a full-blown cellulitis, within a period of time? 

A:  Yes. 

Q:  Okay.  And can you describe for us within what period of time that would be that you’ve seen?

A:  Sure.  And it varies.  But in this particular case, a gist of my opinion on the whole case here hinges on the fact that I have seen a number of patients over the years that have come to see me for some fairly vague symptoms; pain, bleeding, a loose tooth, tenderness to chewing, something like that.

When you look in the mouth, there may be inflammation, there might be bleeding if you probe the area with an instrument; no visual swelling, certainly on the outside, maybe a little puffiness around the tooth, no pus, no -- other than a periodontal infection, no outward signs of some active suppurating, pus-producing infection.  And sometimes you give them antibiotics and sometimes you don’t at that point.  

But oftentimes you’ll then have the patient back at various intervals to see how they’re progressing.  And again, over the years I’ve seen numerous patients who go from essentially no symptoms to, certainly within 48 hours, significant swelling on the outside.  Almost overnight someone can become swollen.  At other times it may take months to go from something to a big swelling. 

Now, the infection itself has been present for a long time, but it’s a subclinical infection.  Same kind of infections I deal with on a day-to-day basis.  But I don’t put people on antibiotics routinely because of that, because rarely do they fulminate into the type of infection that [M.R.] got.[
]


When asked how probable it was that a diabetic could develop an infection, progressing from what Schuette described on August 8 to what Davis described on August 11, Thein stated:  

I think it’s as probable as not probable.  Personally, in my own practice I’ve seen patients who complain of pain or discomfort and I think they have an infection going on but I can’t really see any clinical signs of it.  They come back within a day or two and they have an obvious swelling that was not there 24 or 48 hours prior to.  

So from my own experience, I can say that certainly it’s reasonable that on the last day that Dr. Schuette saw her on August the 8th, there may have been no obvious signs of an odontogenic infection, although it was very obvious that an infection had already been started.  

She had a periodontal infection that Dr. Schuette had already acknowledged, but those types of periodontal infections rarely fulminate into the type of infection that [M.R.] eventually had.  So I think it’s certainly within reason that the last time Dr. Schuette saw her and the notes that he described, which had no indication of anything going on on the right side where the infection really was localized, and then three days later, 72 hours later a swelling was present, I think that’s certainly within the realm of possibility.[
] 
Thein testified that the infection started as a periodontal infection around the gums, probably progressed to a pulpal infection of the nerve on the inside of the tooth, and that all of this transpired with possibly little or no discomfort to the patient.
  He further stated:  
[R]epeating what I said earlier that odontogenic infections are pretty noticeable, it would not be something that one would typically miss or construe to be something other than what it is. 

I would have to believe that if the swelling to the extent that it was on August the 11th was present on the 8th, either Dr. Schuette or his assistant would have noticed that and made some notation of that.  My opinion.  That was not made, so I’m assuming from that that he did not see anything on the right side and he was focusing his attention just on her description of some swelling on the left side around this denture sore.[
]
Thein further testified:  

Q:  [H]ow probable is it that such an infection would go from something that was visibly unremarkable on the 8th to an infection that was to the extent that Dr. Davis described three days later and that Dr. Krebs described I think a couple days later after that?  
*   *   *


A:  I can’t give you necessarily a percentage of how likely that would be, but again, just citing from my own observations in my own practice, I have seen infections become swellings, cellulitis, and/or odontogenic infections pretty much overnight from a standpoint of visual signs.  

I’ve seen patients who have obvious deep pockets around teeth and some soreness in the gum and maybe a little swelling of the gum that is not unusual for periodontitis.  And then as I have them back for a follow-up to make sure whatever I’m doing is working, even within -- I would say within 24 but certainly within 48 hours, it can go from no appreciable visual swelling to a significant swelling maybe the size of a golf ball.

So it is definitely within the realm of possibility that in that three-day period it went from something that most people would not notice as an odontogenic infection to a very serious life-threatening situation.  Even though in hindsight the invisible infection was probably life-threatening even at that time, I don’t know that any of us would have necessarily recognized it as such.[
]

In reviewing the CT scans of M.R., Thein stated that an infection of that magnitude could have developed within three days, from August 8 to August 11.  When asked whether this was likely, he stated:  

I really wouldn’t have any way to say a percentage.  I would say it’s as possible as not possible.[
]  

Krebs testified as to the development of odontogenic infections: 

So it starts out as a small, localized area with swelling, pain, redness.  There may not even be redness, if it’s deep in the neck.  There’s just a little swelling, and someone says it hurts here, and you look at them and you don’t see much.  But when you’ve done this enough, you know there’s a problem.  

As it gets bigger, you know, then they start to say, wow, Doc, this really hurts.  You know, can you do something?  You know, obviously things like antibiotics and looking into it a little farther are appropriate at that time.  If it is ignored at that time, it can progress to an abscess.  And that’s where they absolutely need, you know, surgical intervention.[
] 

Krebs had a different opinion than Thein as to how long it would take for an odontogenic infection to develop: 

Q:  So an abscess takes five to seven days to form? 

A:  Yes.

Q:  From the time that an abscess forms, how long does it take for the infection to progress beyond one abscess to move into other spaces of the head and neck? 

A:  Well, there is no one time.  But it depends on the host; that is, how good is the host at fighting infections and how much help are we -- you know, is the host getting, for instance, from oral antibiotics or IV antibiotics, that kind of thing.  But it starts out with a localized abscess.  And if it is untreated over the next, you know, week or two, it forms multiple abscesses in multiple areas.[
]  

At another point, inconsistently, Krebs stated that an abscess would take about five days to form in a diabetic, and 7-10 days in a healthy person.
  

Krebs stated that when he first saw M.R., she had a “huge swelling about half the size of a big lemon on the side of her face, on the right and a lot of swelling in the right neck and in the front anteriorly.”
  He stated that his opinion that M.R.’s infection had been developing for 2-3 weeks takes into account her heart condition and diabetes.
    

Krebs offered the following account of what M.R. told him:  

Before I operated on her, which was on the 13th, she said that she had been seeing a dentist for about three weeks, were her words.  And about, just after the beginning of when she saw him, she started to get a swelling in that, it to [sic] started to hurt, and, you know, it got worse.

And the next time she went to the dentist, she said, shouldn’t I get some antibiotics or something.  And she didn’t get any antibiotics.  And then when she went back it was worse.  And evidently, she couldn’t sleep at night.  It would wake her up. 

And she went back to the dentist and said, shouldn’t I get some antibiotics.  And the dentist said well, there’s -- this is what she said.  The dentist told me there were so many new ones out there, I wouldn’t know which one to give you, ha, ha, so you’ll be okay.  

These slides, this CAT scan, will back up her story.  I agree with her story that this started approximately, you know, two to three weeks ago as a cellulitis.  Everything starts right around that tooth.  You can see it’s progressing this way up and down in all planes.  So I think it started two or three weeks ago and progressed to what you see here.[
] 

This account that M.R. twice went to Schuette complaining of pain and swelling and requesting antibiotics is not supported by the remainder of the evidence.  The evidence shows that on 
July 21, 2003, M.R. inquired whether she could just take antibiotics rather than have LPT, and Schuette informed her that the antibiotics alone would be ineffective in treating her periodontal 
disease.  The evidence also shows that M.R. requested antibiotics on her last visit with Schuette on August 8, 2003, but he could see nothing to justify the use of systemic antibiotics on that date.  We agree with Schuette’s account that he told her that there were many antibiotics available and that he felt that she should not receive antibiotics for a simple denture sore without a physician consultation because she was taking multiple medications and her medications could interact with each other.  The only swelling shown in Schuette’s records is due to denture sores, and this swelling was on the left side on August 8, 2003.  Further, there is no statement from M.R. anywhere in the medical records that her pain was so great that she could not sleep.  Another factual inaccuracy is that Dr. Krebs assumed, based on what M.R. told him, that the splint was anchored to Tooth #30.
  This was not correct, as the evidence shows that the splint would surround but have no contact with Tooth #30.
  

In addition, we note that Schuette did not have the benefit of a CT scan, which was not taken until August 11, 2003, when M.R. saw Davis.  Our determination must be based on what Schuette could have observed on August 8, 2003.  Thein agreed that the infection could have been subclinical at that time.  When asked whether Schuette failed to diagnose an extensive infection in M.R., Thein testified:  

No.  And I think it falls -- the gist of my whole sense of what happened here, in hindsight if we had known what was going to happen to [M.R.] as far as the infection, all of us would have probably treated her differently. 

In the absence of hindsight, I think if I had seen [M.R.] on the same day Dr. Schuette had and if I had found the exact same things that he describes in his chart, I would have probably treated her very much the same.  I don’t think I would have given her antibiotics, because there was no description of any active infection going on. 


And so again, tragically unfortunate, the symptoms of this eventual fulminating infection on the 8th of August were not there.  And since they weren’t there, there was no infection for him to foresee or to treat.  So no, I don’t believe that he failed to do anything because the extensive infection, at least anything that he would be able to see, was not visible.[
]

Even Krebs admitted that in this case, there was so much soft tissue between the abscesses that “you may or may not feel any warmth.”
  Krebs’ testimony as to the swelling that would have been present on August 8 is based on conjecture:  


Q:  Would you have expected to see swelling under the chin and into the neck on or before August 8, 2003? 

A:  Well, I suspect that the last place to become infected was up here and then spreading over to the other side (indicating), because for an infection to progress, it has to, you know, push and push and push.  It takes a long time.  So I would suspect that the last place to become infected would have been the submental area, here.


Q:  That’s under the chin?

A:  Yes, under the chin.  So maybe that wouldn’t have been obvious on the 8th, but I think the other areas probably would have been.  They’re closer.

Q:  So the neck? 

A:  Yeah.  The area around the tooth, the area next to the tonsil in the throat, the right neck, right lateral neck -- well, below the jaw, and also her cheek area would probably be swollen.

Q:  So in your opinion, based on your observations and based on what you have reviewed, how probable is it that M.R. could have gone from having no symptoms of infection on August 8 to what we saw in the CAT scan on August 11, in the course of three days?

A:  It’s not biologically possible.[
]  

By the time Krebs saw M.R. for the first time on August 13, her right and neck area were “reddened and tender to touch & very swollen.”  The classic symptoms of odontogenic infection are redness, swelling and pain.  The evidence is insufficient to show that any such symptoms were apparent on the right side of M.R.’s face on August 8, when Schuette treated M.R. for the last time.  Schuette was well trained in identifying such signs, and we do not believe that he could have missed them.  M.R. denied any need for pain medication even when she was admitted to the hospital on August 13.  Krebs’ testimony was based on hindsight:  

[I]n retrospect, with what I know now, with what I know about how she handles infection, in retrospect I would say the only treatment that would be effective [as of August 8] would be IV antibiotics.[
] 

We cannot base professional license discipline on conjecture or hindsight.  We can only base it on what would have been evident to the licensed professional at the time of treatment.  Even Krebs admitted that he did not generally receive referrals for odontogenic infections from dentists.  He stated:  

I think by the time it gets that big, the dentists are kind of out of the picture.  Usually I’m called into an emergency room or to a floor, a patient who has just been admitted to a hospital room on the floor.  So I either see them in the emergency room or on the floor in a hospital.[
]  

That is precisely what happened in this case.  When M.R. developed an odontogenic infection, she sought treatment from a physician.  When the infection failed to subside, she was admitted to the hospital and was first treated by Krebs in the hospital.  

Thein explained the difference between his point of view and Krebs’ as follows:  

But again, my opinion is, number one, with patients as a historian I don’t put a whole lot of credence in their time and their ability to remember how long things happened.  And you have to go back to 
the written records.  It’s the only evidence that we have on what happened or what didn’t happen.

And if there was any evidence in Dr. Schuette’s records that there was a swelling, especially on the right side, or pain, or that the patient, you know, complained about that, I think that might be a hard thing to explain away.  But there is nothing close to that.

So again, I can see how Dr. Krebs might have a different opinion from his standpoint.  But from a dental standpoint, as dentists we see patients all the time that have infections that certainly don’t require antibiotics.  And by the time we would send somebody to someone like Dr. Krebs, who’s a head and neck ENT surgeon, it would be a fairly significant infection.  

And most of the time, I doubt if an ENT doctor would be seeing the types of infections that we see that are pretty much invisible maybe a few days earlier to that. 

So I don’t have any problem with his testimony.  I understand maybe how he comes to his conclusions.  I just disagree with his conclusions because, again, there’s just no evidence that there was an infection anywhere on the right side at any time during Dr. Schuette’s treatment of [M.R.][
]

We give greater weight to Thein’s testimony than to Krebs’ testimony because Thein actually treats odontogenic infections as a dental practitioner.  Even Krebs admitted that by the time a patient gets to him for treatment, dentists are “kind of out of the picture.”  We have already rejected the Board’s offer of Krebs’ testimony as to the standard of care for a dentist, as Krebs is an otolaryngologist, not a dentist.  The Board has offered no expert testimony of a dentist as to the standard of care, but instead has relied on the testimony of Schuette’s expert, Dr. Thein, as to the standard of care.  

Further, even though Krebs had not been named as a defendant in any civil suit arising from his treatment of M.R., we recognize the possibility that he could be named as a defendant and thus had an incentive to testify as favorably as possible to his own treatment of M.R.  We do 
not make any judgments as to the medical care that M.R. received, or as to the integrity of the medical professionals involved, as that is not our province in this case, but we are also mindful that the physicians who were involved in M.R.’s treatment had a motive to shine the spotlight on someone other than themselves.  The sole issue in this case is the dental care that Schuette gave to M.R., and in making our determination, we give little weight to Krebs’ testimony.    
IV.  Credibility

The Board has the burden of establishing the grounds alleged in its complaint by a preponderance of the credible evidence.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.


We had the opportunity to hear Schuette’s testimony and observe his demeanor, and we found him to be a credible witness.  Schuette has practiced dentistry since 1972.  His license has never been disciplined, and the Board alleges only one incident in the present complaint.  We find it difficult to believe that Schuette would ignore a major infection if indications of an odontogenic infection were present, especially when he had recent training in treating odontogenic infections.  Schuette’s records show that M.R. complained of pain and swelling on the left side of her face – not the right side – on August 8, 2003.  We found Schuette to be a credible witness, and we do not believe that he falsified his records for purposes of this case.  Krebs assumed that Schuette falsified his records, but the Board offered no evidence in support of that assumption, and we find otherwise.  Schuette’s testimony and records are consistent with the testimony of the only other eyewitness on August 8 – Mattson – and also with the expert testimony of Thein. 

We also had the opportunity to hear Mattson’s testimony and to observe her demeanor.  Mattson has additional training above and beyond the training generally required for certified dental assistants, and she has 17 years of experience.  Her testimony was consistent with Schuette’s, and we found her to be a credible witness.  

We find that we cannot rely on the testimony of M.R.’s son, Keith Richardson, who testified that his mother complained of swelling and pain on the right side of her face on 
August 8, 2003.
  On cross-examination, Richardson acknowledged his prior deposition testimony, in which he stated that he did not remember which side of her mouth was giving her trouble.
  He also stated that he was unsure if there was any swelling in his mother’s face.
  Richardson stated that he drove his mother to medical appointments, but that he stayed in the waiting room and did not go into Schuette’s examining room.
  He never looked in her mouth, and he admitted that he was disappointed that he had not paid more attention to his mother’s health care.
  

We also note the hospital records, wherein Dr. Davis stated that M.R. complained that she had swelling on the right side of her face that had started approximately two weeks earlier, that she had requested antibiotics, and that Schuette gave her an antibacterial mouthwash and sent her away.
  Although statements made for purposes of medical treatment are admissible as an exception to the hearsay rule,
 we give little weight to this statement.  Davis recorded this on August 13, 2003, after her treatment with a prescription of antibiotics on August 11 proved to be ineffective.  This made Davis a potential defendant in subsequent lawsuits.  Davis did not testify 
at the hearing.  Further, the record shows that M.R. requested antibiotics as early as her visit with Schuette on July 21, and that dental patients frequently request a prescription of antibiotics because they believe it is a “magic” cure for their ailments.  M.R. was an elderly patient who was confused about her treatment and was in distress over a period of time due to her dental issues.  Even Richardson acknowledged that M.R. was normally alert, but that during the period that Schuette treated her in 2003, her vitality was diminished, she was physically weaker, and she “was not as sharp.”
  We cannot rely on Davis’ note as establishing by a preponderance of the credible evidence that M.R. had swelling on the right side of her face during her treatment by Schuette.  We rely on Schuette’s records, which show that M.R. had a slight swelling on the left side from the sore on August 8, and we find Schuette’s records and testimony to be credible.   
V.  Allegation of Failure to Diagnose and Treat Infection

A.  Incompetency and Gross Negligence


Section 332.321.2 provides that the Board may discipline a license for:


(5) Incompetency [and] gross negligence . . . in the performance of, or relating to one’s ability to perform, the functions or duties of any profession licensed or regulated by this chapter[.]
The Board argues that Schuette is subject to discipline for gross negligence and incompetence.  Gross negligence is defined as “an act or course of conduct which demonstrates a conscious indifference to a professional duty,” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”
  The mental state for gross negligence is equivalent to recklessness.
  The requisite mental state may be inferred 
from the conduct of the licensee “in light of the surrounding circumstances.”
  Incompetence, when referring to occupation, relates to the failure to use the “actual ability of a person to perform in that occupation.”
  The courts have also defined that term as a licensee's general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.
  

The Board’s complaint alleges:  


10.  On or about August 8, 2003, M.R. presented to Respondent’s office complaining of severe pain and swelling in the right side of her face and requested antibiotics.  Respondent determined that M.R. had a denture sore that had ulcerated to the bone and prescribed an oral mouth wash for treatment.  Respondent failed to address M.R.’s complaints in any other manner.

11.  After the August 8, 2003, visit Respondent knew or should have known that M.R. was suffering from a severe infection.  

The Board asserts that Schuette’s treatment of M.R. was not within the standard of care because Schuette failed to diagnose M.R.’s infection and did not treat the infection with antibiotics.  

Based on the credible evidence, including Schuette’s records, we have found as a fact that on August 8, M.R. complained of pain – not severe pain – on the left side of her mouth and had a denture sore on the left side – not the right side.  The Board has failed to prove its factual allegation that M.R. complained of severe pain and swelling on the right side of her face on August 8.      

We believe Schuette’s testimony that no signs of infection were evident on August 8, 2003.  This is consistent with Thein’s expert opinion that the infection could have developed between August 8, 2003, and August 11, 2003, when CT scans were taken.  We have analyzed at 
length the distinctions between Thein’s testimony and  Krebs’ testimony as to the length of time that it takes for an odontogenic infection to develop.  We accept Thein’s testimony that an odontogenic infection may progress from no symptoms to significant swelling on the outside within 48 hours.  We agree with Thein’s testimony that any infection was subclinical as of August 8, 2003.  There were no visible signs for Schuette to see.  As Thein stated, an odontogenic infection is “pretty noticeable,” and would not be something that Schuette would have missed or would have construed to be something other than what it was.
  Schuette did not fail to diagnose an odontogenic infection. 

Thein testified that the standard of care for treatment of an odontogenic infection would be to prescribe antibiotics or to send the patient to a physician who would prescribe antibiotics. Because there was no sign of odontogenic infection during Schuette’s treatment of M.R., he had no duty to prescribe antibiotics or send M.R. to a physician for a prescription of antibiotics to fight an odontogenic infection.  In a written statement dated November 17, 2003, Schuette stated:  “The only time there was a need for antibiotic treatment . . . was August 8, 2003.”
  We do not take this statement as an indication that M.R. had an odontogenic infection on August 8, but that she had a denture sore that Schuette treated with Peridex, which he regarded as a topical antibiotic.   


When questioned as to whether Schuette conformed to the standard of care over the course of his treatment of M.R., Thein stated:  

In my understanding of standard of care, I believe there is a range of therapeutic options available to the practitioner to choose to do or not to do.  Certainly in [M.R.’s] case, as a diabetic, one could argue that using antibiotics early on may have been a prudent thing to do.  The alternative argument could have been that if you use antibiotics in the absence of any obvious swelling or pus or 
significant infection, you are entertaining the risk of an allergic reaction to the antibiotics or other less serious problems that could have occurred if you had used the antibiotic.  

So one could argue that if you use them, you are overtreating, and I believe that if she had -- if the evidence that I have to look at had indicated that a swelling where there was pus or there was a fever or there was an obvious infection going on, then I think antibiotics would have been the prudent course.  However, from what I read, that just did not seem to be the case, from the progress and treatment notes that Dr. Schuette recorded.[
]
When specifically asked if Schuette met the standard of care in his treatment of M.R. on 
August 8, Thein stated: 

I think it falls within the standard of care. . .  The patient indicated that she wanted or thought she needed some antibiotics, and apparently Dr. Schuette was unsure as to which antibiotic possibly to prescribe, mainly apparently from possible side effects that that may have had with some of the other medicines that she was taking.  He also indicated, at least I believe, in his deposition that he had mentioned that maybe she should see her general doctor for some antibiotics.  I don’t know if that happened or didn’t happen. 

But I believe at that particular date, on the 8th of August, even though again there was no sign of an infection, just a sign of an oral wound from the denture, I believe antibiotics could have been given and that would have also fallen within the standard of care. 

So I believe there’s a range that if you interviewed ten different dentists here, you would have two schools.  Some would have given antibiotics, some would not have.  So I don’t think the indication was absolutely obvious to give them, but I certainly think that it would have been an okay option as well.[
]

Thein stated that when Schuette treated M.R., it was not possible to foresee what would happen:  
So as far as being preventable, I think with the things that we saw here, it was something that none of us would have necessarily have 
picked up on the seriousness of the infection that was brewing under tooth No. 30. . . .  Usually if there’s an infection, it’s self-limiting around that tooth and goes away on its own.  So I think most of us would probably have done something very similar to what he did. . . .  [U]unfortunately, I don’t believe -- in the absence of hindsight, I don’t believe anyone could have foreseen the obvious seriousness and unfortunate outcome that happened with [M.R.][
]
Thein concluded that a prescription of antibiotics was not required on August 8:  

Again I believe the standard of care in this particular case was that some dentists would have routinely given her antibiotics, maybe because of her age, maybe because of her diabetes; and other equally prudent and acceptable dentists under this range of therapeutic options would have chosen not to give them at that time, again, because there was no obvious sign, at least from the description in the records, of an infection present other than a periodontal infection that does not require the systemic use of antibiotics on a universal basis.[
]


The Board has failed to show by a preponderance of the credible evidence that M.R. had visible signs of odontogenic infection, such as swelling on the right side of her face, during Schuette’s treatment of her, which concluded on August 8, 2003.  The Board has also failed to show that the standard of care required treatment with systemic antibiotics on August 8, 2003.  Schuette did not violate the standard of care in failing to diagnose an infection and prescribe antibiotics. 

The Board further alleged that Schuette failed to address M.R.’s complaints on August 8 in any other manner than treating her denture sore.  Because there was no infection and nothing to treat other than the sore, there is no merit to this allegation.  


The purpose of the licensing laws is to protect the public.
  Schuette has practiced for many years as a dentist without incident and has given his time for missionary dental work in 
other countries.  What occurred with M.R. is tragic, and it is unfortunate that the medical treatments that she received did not spare her life.  However, we see nothing that failed to meet the standard of care for a dentist in Schuette’s treatment of M.R.  There were no visible signs of infection when he treated her.  Even Krebs stated that the type of pain that accompanies an acute odonotogenic infection is so intense that it typically sends the patient to the emergency room.  M.R. sought medical treatment on August 11, three days after her last visit with Schuette, and sought treatment at the hospital on August 13.  In fact, Schuette told her that if the swelling from her denture sore got worse, she should go to the emergency room.  The severe infection that M.R. developed is treated by a physician, not a dentist.  We do not find any public protection purpose that would be served by disciplining Schuette’s license to practice dentistry.  On the contrary, he provided appropriate dental treatment for a patient who had severe periodontitis but refused to cooperate and receive the best treatment available for that condition.
  

We wish to make clear that we express no opinion as to the medical treatment of M.R. by the doctors who treated her subsequent to Schuette.  That is not the issue in this case.  The issue in this case is Schuette’s treatment of M.R. as a dental patient, which last occurred on August 8, 2003.  This case should not be an attempt to shift what is known in hindsight from the medical treatment of M.R. on August 11-14, 2003, to Schuette’s dental treatment of M.R., which concluded on August 8, 2003.  


We conclude that Schuette met the standard of care for a dentist in his treatment of M.R.  Because he met the standard of care, we do not find that he is incompetent.  Because there was no deviation from the standard of care, there was certainly no gross deviation from the standard 
of care, and thus no gross negligence.  We find no cause for discipline under § 332.321.2(5) for gross negligence or incompetence.  
B.  Professional Trust or Confidence


The Board also cites § 332.321.2(13), which allows discipline for “[v]iolation of any professional trust or confidence[.]”  A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.
  Because Schuette did not fail to diagnose an infection and had no duty to prescribe systemic antibiotics to M.R., we find no cause for discipline under § 332.321.2(13) for violation of a professional trust or confidence.     

VI.  Other Allegations

The Board alleges that Schuette adjusted M.R.’s dentures on July 29, 2003, “but failed to treat M.R. in any other way.”
  Thein stated, and we have found as a fact, that Schuette’s treatment of M.R. on July 29, 2003, in adjusting her dentures to treat sore spots in her mouth, was within the standard of care and that there was no need to perform any other treatment at that time.
  The Board has not shown that any other treatment was necessary on July 29, 2003.  


The Board also alleges that Schuette did not meet the standard of care because he “did not refer M.R. to a periodontist and/or oral surgeon for consultation on her extensive dental problems.”
  There was no expert testimony that Schuette had a duty to refer M.R. to a periodontist or oral surgeon for her periodontal disease or denture problems.  Thein testified, and we found as a fact, that the standard of care did not require Schuette to refer M.R. to a periodontist or oral surgeon for treatment of her periodontal disease.  

In his deposition, Thein testified that “if an odontogenic infection is present, I think an immediate referral to an oral surgeon or a head and neck surgeon is probably in order.”
  At the hearing, Thein testified that the standard of care for a dentist treating an odontogenic infection would be to prescribe antibiotics or refer the patient to a physician for a prescription of antibiotics.
  Therefore, we have used that testimony as the basis for our finding on the standard of care.  Thein first stated:
I would say most general dentists would probably refer that [a spreading odontogenic infection] to an oral surgeon.[
]

(Emphasis added).  Thein then stated that the dentist would “have the choice” to prescribe an antibiotic or to “leave it up to the treating doctor to choose the antibiotic.”
  He stated: 

Sometimes an antibiotic is all that’s needed to reduce the swelling, and symptoms start going down and things start turning around.  And then maybe they never get to the oral surgeon.  So it would be up to the individual dentist as to how they might take on an individual case.[
]

Because Thein did not conclude that referral to an oral surgeon was necessary, we do not find that the standard of care requires a referral to an oral surgeon. 

Finally, the Board alleges that Schuette failed to meet the standard of care because he “did not assess M.R.’s routine vital signs during his visits with her.”
  Thein testified that the standard of care does not require a dentist to assess a patient’s vital signs, but the dentist may do so.
  Therefore, the Board has established no cause for discipline on this basis.  

We find no cause to discipline Schuette’s license for incompetence, gross negligence, or violation of a professional trust or confidence.  

Summary


We find no cause to discipline Schuette’s license.  

SO ORDERED on August 13, 2007.
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