Before the

Administrative Hearing Commission

State of Missouri

MICHAEL L. SCHUBER,
)



)



Petitioner,
)




)


vs.

)

No. 09-1293 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Michael L. Schuber is liable for Missouri use tax on his purchase of a 2009 Jeep Liberty and conversion kit.  Schuber is entitled to a refund of $60.80 in tax paid on shipping charges, plus interest.  
Procedure


Schuber filed a complaint on September 14, 2009, challenging the Director of Revenue’s (“the Director”) denial of his refund claim.  The Director filed an answer on October 5, 2009.  

This Commission convened a hearing on the complaint on February 25, 2010, before Commissioner John J. Kopp.  Schuber represented himself.  John H.A. Griesedieck represented the Director.  

The matter became ready for our decision on April 28, 2010, the last date for filing a written argument.


Commissioner Karen A. Winn, having read the full record including all the evidence, renders the decision.

Findings of Fact


1.  Schuber purchased a 2009 Jeep Liberty from Bermont Motors in Gilbertsville, Pennsylvania.  The sales ticket from Bermont, dated July 28, 2009, lists the total purchase price as $34,590, minus a rebate of $4,500, resulting in a net price of $30,090.  The sales ticket also shows a “tag fee” of $65, resulting in a balance of $30,155.  Schuber had a remanufactured right-hand drive conversion kit installed on the vehicle.  The salesman from Bermont wrote a note to Schuber dated July 28, 2009, stating: 

Enclosed are the documents for your new Jeep Liberty.  The rebates are $4500 ($3500 rebate plus $1000 owner loyalty mailer rebate).  The sales price is $34590 (includes $25790 for vehicle, $8000 for conversion and $800 for shipping).  Please sign at the blue markings.  Return all paperwork with a check for $30,155.  

A sales ticket from Leisure Equipment, Inc. (“Leisure Equipment”) dated August 17, 2009, for the conversion kit lists a sales price of $8,000 and a shipping cost of $800.  Leisure Equipment was located in Parker Ford, Pennsylvania.  The sales ticket lists Bermont under “purchaser’s name.”  Schuber paid Bermont for the $30,155 purchase price, conversion kit and shipping because it was more convenient from him to do so than paying Leisure Equipment separately.  Cool Car Cartage LLC transported the vehicle and issued a bill of lading listing Leisure Equipment as the “shipper” and stating “BILL TO:  Leisure Equip.”  The vehicle was loaded on August 19, 2009, and delivered to Schuber on August 21, 2009.    


2.  A license office employee told Schuber that the conversion kit and shipping charge would not be taxed.  However, Schuber paid the following taxes and fees to the Director based on a total purchase price of $30,090:
 

State use tax        $1,271.30

Title penalty        $     25.00

Title fee               $       8.50

Agent fee             $       2.50

Local tax              $1,015.54
TOTAL                $2,322.84

Schuber did not realize that he had paid tax on the total price of $30,090.  

3.  On September 4, 2009, Schuber filed a refund claim for $614.46 with the Director, stating that he should have been charged tax on a base price of $21,290, and should not have been charged tax on the $8,800 for the conversion kit and shipping charge or the $65 for the tag fee.  

4.  On September 11, 2009, the Director issued a final decision denying the refund claim. 

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Schuber has the burden to prove that he is entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.
  

Section 144.440.1 imposes the highway use tax: 

In addition to all other taxes now or hereafter levied and imposed upon every person for the privilege of using the highways or waterways of this state, there is hereby levied and imposed a tax equivalent to four percent of the purchase price, as defined in 
section 144.070, which is paid or charged on new and used motor vehicles, trailers, boats, and outboard motors purchased or acquired for use on the highways or waters of this state which are required to be registered under the laws of the state of Missouri. 

Section 144.070.1, RSMo Supp. 2009, imposes the sales tax on sales of motor vehicles within the state of Missouri.  Section 144.070.2, RSMo Supp. 2009, provides: 

As used in subsection 1 of this section, the term “purchase price” shall mean the total amount of the contract price agreed upon between the seller and the applicant in the acquisition of the motor vehicle, trailer, boat, or outboard motor, regardless of the medium of payment therefor.  

The parties do not dispute that the rebate is not included in the purchase price of the vehicle.


The parties debate whether the price of the conversion kit is included in the taxable purchase price of the vehicle.  We conclude that the conversion kit is included in the purchase price of the vehicle because the sale of the vehicle was not completed until it was delivered to Schuber.
  Even if the sale of the conversion kit were separate from the sale of the vehicle, use tax would be due on the sale of the conversion kit because Schuber used or consumed the conversion kit within this state.
  

Schuber argues that a license office employee told him that no tax would be due on the conversion kit or the shipping charge.  We believe Schuber.  However, the Supreme Court of Missouri has found that the erroneous advice of an employee does not bind the Director.
  

The Supreme Court of Missouri has named a number of factors to be considered in determining whether delivery charges are included within a taxable purchase price:
 

As explained in Brinson [Appliance, Inc. v. Director of Revenue, 843 S.W.2d 350 (Mo. banc 1992)], the appropriate consideration is whether the parties intended the delivery charge to be part of the sale.  From our review of these cases, it is clear that a number of 
factors are relevant in that determination.  Those factors include when title passes from the seller to the buyer, whether delivery charges are separately stated, who controls the cost and means of delivery, who assumes the risk of loss during delivery, and whether the seller derives financial benefit from the delivery.  The Court does not mean to suggest that this is an exclusive list of factors.  The weight to be given any factor in determining what the parties intended is largely a function of the fact finder. 


The sales ticket from Bermont does not separately list the delivery charge.  However, the sales ticket from Leisure Equipment separately lists the shipping charge with Bermont as the purchaser.  Schuber testified that he wrote one check to Bermont for the full amount of the vehicle, conversion kit and delivery charge because it was more convenient for him to complete the transaction in that manner.  We find Schuber to be a believable witness, and we have made findings of fact accordingly.  Based on Schuber’s testimony and the documents, we conclude that the parties did not intend for the delivery charge to be part of the sale.  The delivery charge is separately stated on the letter from the Bermont salesman and the sales ticket from Leisure Equipment.  Leisure Equipment, rather than Bermont, is listed as the shipper and the billed party on the bill of lading.  Schuber is entitled to a refund of $60.80 in use tax paid on the delivery charge, plus interest.

Summary


Schuber is liable for Missouri use tax on his purchase of a 2009 Jeep Liberty and conversion kit.  Schuber is entitled to a refund of $60.80 in tax paid on shipping charges, plus interest.  

SO ORDERED on August 6, 2010.



________________________________



KAREN A. WINN 



Commissioner

�Section 536.080.2; Angelos v. State Bd. of Regis’n for the Healing Arts, 90 S.W.3d 189 (Mo. App., S.D. 2002).   Statutory references are to RSMo 2000, unless otherwise noted.


�The total price of $30,155 paid to Bermont minus the tag fee of $65.  


�Section 621.050.1.    


�Sections 136.300.1 and 621.050.2.


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  


�Section 144.025.1, RSMo Supp. 2009.  


�Jones v. Director of Revenue, 832 S.W.2d 516, 517 (Mo. banc 1992).  


�Section 144.610.  


�Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  


�Southern Red-E-Mix Co. v. Director of Revenue, 894 S.W.2d 164, 167 (Mo. banc 1995).  


�Section 144.190.2, RSMo Supp. 2009.  
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