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State of Missouri
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)


vs.

)

No. 07-1861 RE



)

MISSOURI REAL ESTATE COMMISSION
)




)



Respondent.
)

DECISION


We deny Tina Schrimpf’s application for a real estate salesperson license because the application was not timely filed with the Missouri Real Estate Commission (“MREC”).
Procedure


Schrimpf filed her complaint on November 9, 2007, appealing the MREC’s decision denying her application for a real estate salesperson license.  On December 13, 2007, the MREC filed its answer and motion for summary determination (“the motion”).  On such a motion, we may decide this case without a hearing if the MREC establishes facts that entitle it to a favorable decision and Schrimpf raises no genuine issue as to such facts.
  We gave Schrimpf until January 3, 2008, to respond to the motion, but she did not respond.  The MREC cites the allegations in Schrimpf’s complaint, which establishes for purposes of the motion the following facts.  
Findings of Fact

1. On February 13, 2007, Schrimpf completed a 60-Hour Missouri salesperson pre-examination course.  For completing that course, Schrimpf received a “certificate of satisfactory completion.”  The certificate stated that it was valid through August 13, 2007.
2. Schrimpf passed the state portion of the required examination on March 9, 2007, and the national portion of the required examination on March 15, 2007.  On passing the examination, Schrimpf received an application form.  The application form states: 

 [The MREC] must receive this application within 6 months of the date of applicant’s school completion.

Six months after Schrimpf’s completion of the pre-examination course was August 13, 2007.  
3. On September 4, 2007, Schrimpf completed a 24-hour real estate practice course.  
4. On September 5, 2007, the MREC received the application.  Schrimpf’s application bore a postmark of September 4, 2007.  September 4, 2007, was more than six months after February 13, 2007.  
5. By letter dated October 11, 2007, the MREC notified Schrimpf that it had denied her application.  
Conclusions of Law


We have jurisdiction to hear Schrimpf’s complaint.
  We decide the issue that was before the MREC,
 which is the application.  We may do what the law allows the MREC to do, and we must do what the law requires the MREC to do.
  Schrimpf has the burden to prove that the law entitles her to a license.
  Therefore, the MREC prevails by establishing facts that negate an 
element of Schrimpf’s claim to a license.
  The elements at issue are set forth in the MREC’s answer.
  

A.  Discretionary Denial

The answer cites § 339.080.1, RSMo 2000:
The [MREC] may refuse to . . . issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100[;]
(emphasis added) and § 339.100.2(15), which specifies the following act:

Violation of . . . any provision of sections 339.010 to 339.180 . . . or of any lawful rule adopted pursuant to sections 339.010 to 339.180[.]
“May” means an option, not a mandate.
  Thus, § 339.080.1, RSMo 2000, merely allows, and does not require, denial of the application.  That discretion vests in us on the filing of Schrimpf’s complaint, and we may exercise that discretion differently from the MREC.
  Therefore, establishing a violation of the statutes and regulations does not entitle the MREC to a favorable decision.  For that reason, we deny the motion as to §§ 339.080.1, RSMo 2000, and 339.100.2(15).  
B.  Mandatory Denial

In contrast, the MREC also cites provisions of law using “shall” or “must,” which mean the same thing:  a mandate in the present tense.
  The MREC cites § 339.040.6:
Each application for a salesperson license shall include a certificate from a school accredited by the [MREC] under the provisions of 
section 339.045 that the applicant has, within six months prior to the date of application, successfully completed the prescribed salesperson curriculum[.] 

The application, curriculum, and an examination are the subject of the MREC’s Regulation 20 CSR 2250-3.010(3)(A):  
Every application for original salesperson license shall be accompanied by proof acceptable to the [MREC] that the applicant has met all applicable requirements of sections 339.010 through 339.190, RSMo and these rules, including but not limited to:


1.  Proof of successful completion of an approved forty-eight (48)-hour course of study known as “Salesperson Pre-Examination Course” prior to the date of examination and no more than six (6) months prior to the postmark date applied by the postal service or hand delivery date of license application to the Missouri Real Estate Commission;

2.  Proof of satisfactory completion of both national and state portions of the required examination after the successful completion of the course identified as “Salesperson Pre-Examination Course”; and

3.  Proof of successful completion of an approved twenty-four (24)-hour course known as “Missouri Real Estate Practice Course” completed after successful completion of the “Salesperson Pre-Examination Course.”

(Emphasis added.)  Because Schrimpf successfully completed the first course on February 13, 2007, her latest possible date of application was August 13, 2007, (“the deadline”).  “Date of application” has two definitions in the regulation (postmark or hand delivery), and a third on the application form (the date of receipt).  But whichever date we use for Schrimpf, it was too late because the earliest possible date was September 4, 2007, which was after the deadline.  Because Schrimpf did not meet the date of application requirement of § 339.040.6, we must deny the application.  
Summary


We deny Schrimpf’s application and cancel the hearing.  

SO ORDERED on January 23, 2008.


________________________________



JOHN J. KOPP



Commissioner
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