Before the

Administrative Hearing Commission

State of Missouri

ALEXANDER J. SCHOLP, 
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)



Petitioner,
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)


vs.
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No. 01-0282 DI




)

DIRECTOR OF INSURANCE, 
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Alexander J. Scholp filed a complaint on February 22, 2001, challenging the Director of Insurance’s decision denying his application for a Missouri insurance agent’s license.  The Director denied the application on grounds that Scholp attempted to obtain a license by fraud or misrepresentation, or made a material misstatement in the application, and that Scholp demonstrated a lack of trustworthiness or competence.  


This Commission convened a hearing on the complaint on May 29, 2001.  Scholp represented himself.  Kimberly A. Harper-Grinston represented the Director.


The matter became ready for our decision on May 31, 2001, when our reporter filed the transcript. 

Findings of Fact

1. Scholp has been employed as an insurance agent in the State of Ohio for over 30 years.  In order to serve policyholders who move to other states, Scholp applies for licensure as an insurance agent in those states.    

2. Scholp filed with the Director a Uniform Application for Individual Non-Resident License.  The “Applicants Certification and Attestation,” which Scholp signed, states:  “I hereby certify that, under penalty of perjury, all of the information submitted in this application and attachments is true and complete.”  The application further states:  

The following attachments must accompany the application otherwise the application may be returned unprocessed or considered deficient.


           1.  Original Letter of Certification from your resident license jurisdiction dated within 90 days of application (copies of your resident license are not acceptable).

3. Attached to the application was an Ohio License Certification showing that Scholp was licensed as an insurance agent by the State of Ohio.  The form stated:  “This is to certify that the licensee currently holds or has held the following licenses as of:  09-04-00.”  

4. The Ohio Insurance Department does not print certifications without showing the complete year in the date of the certification.  Therefore, the Ohio Insurance Department would print the date as “09-04-2000.”  

5. Because Scholp applied for licensure in various jurisdictions, he kept the Ohio certification forms on file in his office.  Scholp has to pay a fee for each certification form and wait for the Ohio Insurance Department to send it.  His assistant gathered the forms to attach to the application, and although Scholp signed the application, he was unaware that his assistant altered the date on the Ohio certification form to make it current.  

6. After he was informed that the altered certification form was not accepted, Scholp ordered a new certification form from the State of Ohio and sent it to the Director.  

7. On January 19, 2001, the Director mailed a letter to Scholp by certified mail denying his application for licensure as an insurance agent in Missouri on grounds that Scholp attempted to obtain a license by fraud or misrepresentation, or made a material misstatement in the application, and that Scholp demonstrated a lack of trustworthiness or competence.
  The letter states that Scholp had the right to appeal the decision by filing a complaint with this Commission within 30 days after the mailing of the decision.  

Conclusions of Law


This Commission has jurisdiction to hear appeals from the Director’s denials of licensure.  Section 621.045.
  Scholp has the burden of proving his entitlement to the license.  Section 621.120.  

I.  Jurisdiction


Although the Director does not contest our jurisdiction in this case, this Commission is required to examine its jurisdiction in every case, and a complaint must be timely filed in order to invoke our jurisdiction.
  Section 621.120 provides that an agency’s notice of refusal to issue a license shall advise the applicant of his right to file a complaint with this Commission and have a hearing pursuant to section 621.120.  The Director’s notice advised Scholp that he could appeal to this Commission, but did not give an address.  The Director admitted that he received Scholp’s 

complaint on January 26, 2001.  The complaint was addressed to “Administrative Hearing Commission, State of Missouri, Department of Insurance, P.O. Box 690, Jefferson City, MO  65102.”  The post office box is that of the Director, and not this Commission.  However, because the Director’s decision did not advise Scholp of the mailing address to which to send the appeal, it was inadequate notice of the right to appeal.  Therefore, the time to appeal did not start to run until Scholp received adequate notice.  See State ex rel. St. Louis Die Casting Corp. v. Morris, 219 S.W.2d 359, 362 (Mo. 1949).  We conclude that we have jurisdiction over Scholp’s appeal.  

II.  Fraud, Misrepresentation or Misstatement


Section 375.141.2 provides that the Director may deny a license for any of the grounds stated in section 375.141.1.  Section 375.141.1(2), as incorporated into section 375.141.2, thus provides grounds for denial when the applicant has:  

Obtained or attempted to obtain license by fraud, misrepresentation or made a material misstatement in the application for license[.]


Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”  State ex rel. Williams v. Purl, 128 S.W. 196 201 (Mo. banc 1910).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 274-75 (Mo. App., W.D. 1987).   We have found no evidence of any intent to defraud or deceive on Scholp’s part.  He was unaware that the date on the certification had been altered.  


To misstate is “to state incorrectly : give a false account of.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 745 (10th ed. 1993).  We have found no evidence of any misstatement in Scholp’s application.  There is no evidence that he was not certified by the Ohio Insurance Department as of September 4, 2000.  The evidence suggests only that Scholp’s assistant altered the date on the certification to make it current, without Scholp’s knowledge.  The evidence does 

not show that any of the information was incorrect.  After he learned of this problem, Scholp sent a current certification to the Director.  We find no cause to deny licensure under section 375.141.1(2).  

III.  Lack of Trustworthiness or Competence


Section 375.141.1(4), as incorporated into section 375.141.2, provides grounds for denial when the applicant has “[d]emonstrated lack of trustworthiness or competence[.]”  Trustworthiness means “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Incompetence is a general lack of, or a general lack of a disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Although the evidence may show that Scholp neglected to assure that a current certification form was filed with his application, we do not believe that this rises to the level of untrustworthiness or a general lack of professional ability.  Scholp has been employed as an insurance agent for over 30 years.  Scholp is now aware of the problem with the certification and has sent a corrected form to the Director.  If anything, this problem was born of a desire to serve his customers rather than to mislead anyone.  Although the means employed were improper, it is understandable that his assistant, in a rush to serve the customer, wished to avoid the expense, delay, and inconvenience of obtaining an additional form.  We find no demonstrated lack of trustworthiness or competence on Scholp’s part and thus no cause to deny licensure under section 375.141.1(4).    

Summary


We find no cause to deny Scholp’s application for licensure as an insurance agent in Missouri.  


We order the Director to issue the license.  


SO ORDERED on June 27, 2001.



________________________________



KAREN A. WINN



Commissioner

	�The Director also based the denial on an alleged failure to respond to inquiries from the Department of Insurance.  However, because that ground is not stated in the Director’s answer to Scholp’s complaint, we cannot base a denial on that ground.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  





	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�Section 621.120 allows 30 days from the agency’s decision in order to file the appeal with this Commission.  See R. B. Industries v. Goldberg, 601 S.W.2d 5 (Mo. banc 1980).  
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