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DECISION


The Director of the Department of Public Safety (“the Director”) has cause to discipline Gretchen O. Schneider for committing the crime of hindering prosecution.  
Procedure


On April 20, 2004, the Director filed a complaint to discipline Schneider’s peace officer license.  We held a hearing on November 8, 2004.  Schneider represented herself.  Assistant Attorney General David F. Barrett represented the Director.  The final brief was due on 
February 14, 2005.

Findings of Fact

1.
Schneider holds a Class B peace officer license from the Director.  
2.
In December 2003, Schneider was working as a uniformed police officer for the 
St. Joseph Police Department (“the SJPD”).
3.
Schneider and Christopher Bowers were romantically involved.  
4.
In the summer of 2003, Bowers’ mother and stepfather moved into a single-family residence on 2814 Pate in St. Joseph.  Schneider spent much time there, staying with Bowers in his bedroom at the front of the house.  Occasionally, Schneider’s 13-year-old daughter stayed at the house.  A room at the back of the house served as her bedroom.

5.
At some point before December 2003, Bowers told Schneider that before he met her, he had been involved with stealing some purses.  Schneider urged him to turn himself into the SJPD, tell them everything he had done, and take whatever the consequences were.  She helped him get into contact with the appropriate officers, and Bowers told the police about his involvement.
6.
On December 3,
 the Circuit Court of Buchanan County issued a warrant to arrest Bowers for receiving stolen property less than $500, a Class A misdemeanor.  The court stated on the warrant that it found reasonable grounds to believe that Bowers “is a danger to the crime victim, the community or another person.” 
7.
The warrant was delivered to the Buchanan County Sheriff’s Department for entry into the computer system.  Warrants were not always entered into the computer system on the same day they were issued.
8.
It was known within the SJPD that Schneider was romantically involved with Bowers.  Sometimes officers teased Schneider by telling her they heard a warrant had been issued for Bowers.

9.
In December, Captain Carol Jo Cummings was the watch commander on the midnight shift.  Schneider was a new officer assigned to the midnight shift.
10.
On December 3, Captain Cummings, at the direction of the chief of police and patrol commander, met with Schneider in the roll call room of the police station.  Four sergeants were also there.  Captain Cummings told Schneider that a warrant had been issued for Bowers’ having received stolen property.  She did not show the warrant to Schneider.  Captain Cummings asked Schneider where Bowers was.  
11.
It was not unusual for Schneider and Bowers to “break up” and then get back together.  Schneider had not seen Bowers for about a week before December 3.  Schneider told Captain Cummings that she had broken up with Bowers.  Schneider claimed that she had moved all of her personal belongings out of the residence and that she had not seen him.  She said that Bowers was either at an address in Kansas City, at 1719 Faraon in St. Joseph, or at his mother’s house in the south end of St. Joseph.  
12.
Cummings told Schneider that as a police officer, Schneider had an obligation if she came into contact with Bowers to advise him of the warrant or to call the sheriff’s department to serve the warrant.  Schneider said that she understood.  Schneider said again that she had not seen Bowers and had broken up with him.  Schneider promised that if she came into contact with Bowers, she would notify the authorities.  
13.
Schneider questioned to herself whether she could believe Captain Cummings’ representation that the warrant for Bowers had been issued.  On the night of December 3, Schneider asked the SJPD dispatcher to check the computer for the warrant.  The computer did not show that a warrant had been issued that day.

14.
Richard A. Ketchem was a sergeant in the SJPD’s professional standards (internal affairs) office.
15.
Schneider did not appear for training as scheduled on the morning of December 11.  The chief of police told Sergeant Ketchem that Schneider had failed to appear for scheduled training, that Schneider had no current change of address on file with the SJPD, and that Schneider’s boyfriend had a warrant outstanding.  Sergeant Ketchem contacted the sheriff’s department and confirmed that there was an outstanding warrant for Bowers. 
16.
Sergeant Ketchem suspected that Schneider was at the residence of Bowers’ parents where Bowers was staying.  Sergeant Ketchem had been informed that patrolmen in the district where Bowers lived had seen Schneider’s car at Bowers’ residence a number of times before December 11.  Also, when Schneider gave the dispatcher her location during meal breaks, it was at the intersection of the block on which Bowers lived. 
17.
Sergeant Ketchem was informed that Schneider’s car was parked at Bowers’ residence on the morning of December 11.  Sergeant Ketchem suspected that Schneider was in the house with Bowers.  Sergeant Ketchem decided to call Schneider’s cell phone.  Before doing so, he sent two detectives and a uniformed officer to watch the house at 2814 Pate so that if Bowers was there, he could not leave after Sergeant Ketchem called Schneider.  Sergeant Ketchem remained in his office.
18.
When the uniformed officer, Timothy D. Clark, arrived around 10:30 a.m., he took up a position behind the residences near the alley.  Just as Clark arrived, he saw a man, whom he did not know, come out from the back door of a residence, deposit something in the trash can, and go back inside.  Clark had not been told which of the residences he was to watch.  Clark told one of the detectives what he saw.  They determined that the man had come out of the residence at 2814 Pate.
  Clark did not know Bowers at that time.  When Clark arrested Bowers that afternoon, he recognized him as the man who had come out the back door.
19.
Once the three officers were watching the house, Sergeant Ketchem called Schneider’s cell phone three times, about five minutes apart.  On the first two calls, Sergeant Ketchem was transferred to voice mail.  On the third call, a person whose voice sounded like a male’s answered.  Sergeant Ketchem did not identify himself.  He asked for Schneider.  The man told Sergeant Ketchem that Schneider was sick.  It was Bowers who answered, but he did not identify himself to Sergeant Ketchem.
20.
Schneider had gone to the house where Bowers was living on the night of December 10 to inform Bowers that she was pregnant with his child.  They argued most of the night.  Schneider was also sick to her stomach and had to make frequent trips from Bowers’ bedroom at the front of the house to the bathroom near the back of the house.  She stayed the night because she felt too sick to go to her mother’s where she had been staying.  
21.
Bowers’ mother and stepfather left for work sometime before Sergeant Ketchem began calling.  They left Bowers and Schneider alone in the house.
22.
Schneider’s cell phone was plugged into its charger in Bowers’ bedroom.  That is where it was when Bowers answered Sergeant Ketchem’s call on the morning of December 11.
23.
Bowers had told Schneider that he had just answered a call for her on her cell phone.  
24.
Schneider retrieved her cell phone from Bowers’ bedroom and returned with it to the bathroom.  Sergeant Ketchem called again about five minutes after the call that Bowers had answered.  Schneider answered in the bathroom.  
25.
Sergeant Ketchem identified himself.  He asked Schneider why she had not been to training or called in.  She explained that she had informed a supervisor that she was too sick to report for training.  Sergeant Ketchem informed Schneider that there was an outstanding warrant for Bowers’ arrest.  Sergeant Ketchem asked Schneider who the man was who had answered earlier.  Schneider knew it was Bowers, but told Sergeant Ketchem that her brother answered.

26.
Sergeant Ketchem asked Schneider if Bowers was in the residence where she was.  Schneider knew that Bowers was in the residence, but told Sergeant Ketchem that Bowers was not there.  She said that he might be at a friend’s house.  She said that she would make phone calls to try to locate Bowers.  
27.
After the call, Schneider told Bowers that there was a warrant for his arrest.  Bowers called the sheriff’s office to ask if there was a warrant for his arrest.
28.
About five minutes after Sergeant Ketchem’s call to Schneider, the sheriff’s office advised Sergeant Ketchem that Bowers had called and asked if there was a warrant for him.  
29.
With the pregnancy, the arguing, and being sick all night, and now having a warrant issued for her boyfriend, Schneider was exhausted and distraught.  She wanted to talk to a friend.  Around 11:30 a.m., Schneider called her friend Kallie Jones, the communications operator at the SJPD.  Schneider told Jones how upset she was and asked if Jones could come over to the house.  Schneider also made disparaging statements about not wanting Bowers around her anymore and 
that Jones could come get him.  She told Jones that there was a detective outside and that she could not leave.  Jones declined. 

30.
Sergeant Ketchem tried several times to get Schneider to tell him who answered the phone and whether Bowers was in the residence.  Although Schneider knew that Bowers was still there, she persisted in telling Sergeant Ketchem that Bowers was not in the residence.
  
31.
Between 12:30 and 1 p.m., Schneider told Sergeant Ketchem that she was going to get into her car and leave.  Sergeant Ketchem told her not to leave, but to stay in her car.  Sergeant Ketchem told the three officers watching the house to go to Schneider’s car to see if she would let them in the house.  
32.
Between 12:30 and 1 p.m., Detectives Garland and Waller saw Schneider leave the house and go to her car.  She sat there.  The detectives approached her in the car.  Detective Garland asked Schneider whether Bowers was in the house.  Schneider said that Bowers was not in the house.  
33.
Sergeant Ketchem left his office and arrived at the house about seven minutes later.  When Sergeant Ketchem arrived, Schneider told Detective Garland that Bowers had left the house a couple of hours earlier.  
34.
Sergeant Ketchem asked Schneider where Bowers was.  She said that Bowers was not in the house, then she said that she did not “believe” he was in the house and that she had not looked throughout the house for him.  
35.
Garland asked Schneider to let them into the house so they could check for Bowers.  She tried the front door, but found it locked.  Schneider had no key.  
36.
Schneider had left her duty weapon, ammunition, and duty belt unsecured in the house.  When Sergeant Ketchem found out that Bowers had access to the gun, he became concerned for the safety of his officers.  Ketchem told Schneider that he would not pursue criminal charges against her if she got Bowers to come out and allow them access to her duty weapon, ammunition, and duty belt.  Schneider knocked on the doors and windows.  She shouted, asking Bowers to come to the door because she was in big trouble and might get arrested.  
37.
Bowers finally opened the front door.  Officer Clark arrested Bowers without further incident.  
38.
Sergeant Ketchem took Schneider’s weapon, ammunition, and duty belt.  Sergeant Ketchem told Schneider to go to his office immediately.
39.
At his office, Sergeant Ketchem told Schneider that she was under investigation and that she should return the next morning for a formal interview and statement.  Schneider asked if she was going to get fired.  Sergeant Ketchem explained that he did not make that decision.  He told Schneider that the chief of police would decide what to do after the investigation was concluded.  Schneider asked what would happen if she resigned.  Sergeant Ketchem told her that was “ a heavy decision.”  Sergeant Ketchem left the office to give her time to think about it.  When he returned, Schneider said that she wanted to resign.  Sergeant Ketchem gave her the paperwork for resignation.  Schneider resigned.

Conclusions of Law


Section 621.045.2
 and § 590.080, RSMo Supp. 2004, give us jurisdiction of the complaint.  The Director has the burden to prove that Schneider committed an act for which the 
law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director cites § 590.080.1(2), RSMo Supp. 2004, which allows discipline for any peace officer licensee who:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director alleges that Schneider’s conduct on December 11 constitutes the commission of crimes under §§ 575.180.1 and 575.030.1(1).  

Though the Director’s charge requires proof of a criminal offense, the Director need not present proof beyond a reasonable doubt as in a criminal proceeding.  The quantum of proof required to carry the Director’s burden in this case is a preponderance of the evidence.  

[T]he burden of proof required when considering a breach of [a disciplinary statute] is “preponderance of the evidence” and not proof “beyond a reasonable doubt” even though the Board incorporates . . . a criminal statute, to identify the elements that must be proved.  The burden of proof in a civil case is different from the burden of proof in a criminal case because the purpose of each proceeding is different.  Unlike a criminal case where the state charges an individual with a criminal violation, the proof of which jeopardizes life or liberty, the licensing process and the ability to discipline a nurse’s license to practice in the nursing profession is an administrative mechanism delegated by the General Assembly to the Board to protect the health and welfare of the state’s citizens.

State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).  The Director may carry his burden of proof by substantial evidence of probative value, or by inferences reasonably drawn from the evidence.  Farnham v. Boone, 431 S.W.2d 154 (Mo. 1968).  

A.  Failure to execute warrant

Section 575.180 provides:


1.  A law enforcement officer commits the crime of failure to execute an arrest warrant if, with the purpose of allowing any 
person charged with or convicted of a crime to escape, he fails to execute any arrest warrant, capias, or other lawful process ordering apprehension or confinement of such person, which he is authorized and required by law to execute.


2.  Failure to execute an arrest warrant is a class D felony if the offense involved is a felony; otherwise, failure to execute an arrest warrant is a class A misdemeanor.

(Emphasis added.)  


Schneider held a Class B peace officer license.  Section 590.010(3), RSMo Supp. 2004, provides that a “peace officer” is “a law enforcement officer of the state or any political subdivision of the state with the power of arrest for a violation of the criminal code[.]”  Section 556.061(17), RSMo Supp. 2004, defines “law enforcement officer” as “any public servant having both the power and duty to make arrests for violations of the laws of this state[.]”  We conclude that Schneider was a law enforcement officer.  As such, her duty to arrest the subject of a warrant extends even to situations in which she does not have the warrant but is advised by another officer that there is a warrant for a particular person.  State v. Bradley, 515 S.W.2d 826, 828 (Mo. App., K.C.D 1974).  


Schneider had a duty to arrest Bowers on the warrant.  She had this duty from the time Captain Cummings advised her on December 3 that the warrant had been issued.  Schneider claims that Captain Cummings told her that a warrant “might be issued.”  As Petitioner’s 
Exhibit C shows, the court issued the warrant on December 3.  Captain Cummings said that she met with Schneider to inform her of the warrant because the chief of police and the patrol commander ordered her to tell Schneider that the warrant was issued and find out from her where Bowers was.  The sole reason for the meeting was to inform her of the issuance of the warrant.   We believe Captain Cummings’ testimony that she told Schneider that the warrant had been issued, not that it might be issued.


Although Schneider claims that Captain Cummings told her the warrant might be issued, Schneider testified that she told the captain that she would arrest Bowers when the warrant was issued.  (Tr. at 67.)  It is clear that Schneider left the meeting with the knowledge that she had a duty to arrest Bowers on any warrant issued for him.  So, even if we believe Bowers’ testimony that she did not know that the warrant had been issued until Sergeant Ketchem told her on December 11, Schneider had a duty to arrest Bowers on December 11.  Schneider failed to execute her duty.  


The final issue on failure to execute the warrant is whether Schneider’s purpose was to allow Bowers to escape.  Section 575.180 does not define escape.  In State v. Young, 42 S.W.3d 729, 734 (Mo. App., W.D. 2001), the court examined that statute.  It stated:

“Escape” is not defined in § 575.180.  “Where, as here, the legislature has not defined a word in a statute, we should . . . give it its common sense, dictionary meaning, in the absence of an indication that it was used in a specialized sense.”  State v. Trotter, 5 S.W.3d 188, 193 (Mo.App. W.D. 1999).  Black’s Law Dictionary defines “escape” as “[t]o flee from; to avoid; to get away, as to flee to avoid arrest.”  BLACK'S LAW DICTIONARY 544 (6th ed. 1990).

The seventh edition of Black’s Law Dictionary defines escape as:

1.  The act or instance of breaking free from confinement, restraint, or an obligation.  2. An unlawful departure from legal custody without use of force.  

BLACK’S LAW DICTIONARY 564 (7th ed. 1999).  In the ordinary dictionary, escape means:

1 a : to get away (as by flight) <escaped from prison> b : to issue from confinement <gas is escaping> . . .  2 : to avoid a threatening evil . . . 1 : to get free of : break away from <escape the jungle> <escape the solar system>  

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 395 (10th ed. 1993).  
Schneider did not intend for Bowers to “escape” in any sense of the authorities we cite.  Bowers was not under arrest, official confinement, or restraint.  Therefore, Schneider could have no intention to help Bowers “escape” from any restraint.  More importantly, the record shows that Schneider did not intend to help Bowers “avoid” arrest because she was the one who originally encouraged him to report the purse snatching and turn himself in to the authorities.    

The motive behind Schneider’s conduct on the morning of December 11 can be easily misinterpreted because she was not thinking or reacting clearly.  A night of vomiting and fighting with Bowers about the unexpected pregnancy had not surprisingly left her emotionally and physically drained.  The only clear purpose discernible from her conduct was that she wanted to get in her car and get away from Bowers, with whom she was angry and disappointed.  She called her friend Kallie Jones to get some emotional support.  Schneider expressed her rejection of Bowers by telling Jones that she had no use for Bowers and that for all she cared, Jones could come get him.  This was not a ploy to help Bowers escape.  Schneider’s statement to Jones that there was a detective outside shows that Schneider knew that Jones could not get Bowers out of the house.  Schneider’s statement that Jones could come get Bowers was just a rhetorical way to express how she was feeling toward Bowers.  

Considering all the circumstances, it is just as likely, if not more likely, that what Schneider did and said that morning was for the purpose of allowing her time to get out of the house and away from Bowers as it is to conclude that she was trying to help Bowers get out of the house.  Therefore, there is no preponderance of the evidence to show that Schneider’s failure to execute the arrest warrant was for the purpose of helping Bowers to escape.  Thus, Schneider did not commit the criminal offense of failing to execute a misdemeanor arrest warrant. 

Accordingly, Schneider is not subject to discipline under § 590.080.1(2), RSMo Supp. 2004, for committing that criminal offense.
B.  Hindering Prosecution


Section 575.030 provides:


1.  A person commits the crime of hindering prosecution if for the purpose of preventing the apprehension, prosecution, conviction or punishment of another for conduct constituting a crime he:

(1) Harbors or conceals such person[.]

*   *   *


2.  Hindering prosecution is a class D felony if the conduct of the other person constitutes a felony; otherwise hindering prosecution is a class A misdemeanor.

Schneider concealed Bowers to prevent his apprehension, at least until Schneider could get away from the house.  To conceal is to “hide, secrete, or withhold from the knowledge of others . . . .  To hide or withdraw from observation, or prevent discovery of.”  BLACK’S LAW DICTIONARY 288 (6th ed. 1990).  Schneider repeatedly told Sergeant Ketchem over the telephone and then Detectives Garland and Waller and again Sergeant Ketchem when he got to the residence that Bowers was not in the house and that she did not know where he was.  Such statements could have had no other purpose than to conceal Bowers’ presence in the house from the officers.  

The Director has cause to discipline Bowers under § 590.080.1(2), RSMo Supp. 2004, for committing the crime of hindering prosecution.
Summary


The Director has cause to discipline Schneider’s Class B peace officer license under 

§ 590.080.1(2), RSMo Supp. 2004.

SO ORDERED on May 23, 2005.



________________________________



JOHN J. KOPP 



Commissioner

	�In her closing argument, Schneider stated that she had loaned her washer-dryer, television, dressers, fireplace, dishes, and pans to Bowers' mother and stepfather for use in the residence.  Schneider's household furnishings had been in storage because she was having a house built.  





	�Dates refer to 2003.


	�According to Bowers’ testimony, he was not an infrequent visitor to municipal court for traffic tickets and “little minor things like that.”  (Tr. at 132.)  “And I called the courts to make sure because I always call the courts to make sure of what my court dates are so I don’t miss my court dates.   So, I mean, that’s just me.  I don’t like to miss my court dates.”  (Tr. at 130.)


	�A copy of the warrant is in evidence as Petitioner’s Exhibit C.  It shows the date issued as December 3.  


	�There is no indication that anyone told Sergeant Ketchem what Clark saw.


	�Sergeant Ketchem:  “Along with the phone contacts and having the guys watching the house, I made several attempts when talking to Ms. Schneider, to have her simply come clean and tell me the truth as to who answered the phone and whether Mr. Bowers was in the residence, and she failed to advise me of either.”  (Tr. at 33.)


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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