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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On February 2, 2000, the Director of Insurance filed a complaint seeking to discipline the insurance agent license of Thomas W. Schlenk for a conviction, forgery, and borrowing money from a client.  On June 12, 2000, we convened a hearing on the complaint.  Stephen R. Gleason represented the Director.  Though notified of the time and place of the hearing, Schlenk made no appearance.  Our reporter filed the transcript on June 22, 2000.  

Findings of Fact

1. Schlenk held insurance broker License No. BR493-76-9834 from January 19, 1989, until it expired on January 13, 1997.  Since November 19, 1996, Schlenk has held insurance agent License No. AT493-76-9834.  That license is active.  

2. On June 6, 1995, Schlenk borrowed $10,000 from Meda Walker, an insurance client who was 98 years old at the time.  Schlenk drafted a document describing the loan as the sale of 

an investment product, but there was no such product.  He used the money to expand his insurance business and paid interest on it himself.  

3. In 1997, Schlenk sold an annuity from Bradford National Life Insurance Company (Bradford) to Helen Christeson.  Schlenk proposed to Christeson a transaction (the transfer) that would yield a $3,500 commission for him:  surrender the annuity and invest in viatical settlement contracts, a very risky arrangement, with Liberte Capital Group (Liberte).  Christeson told Schlenk that she did not want to do the transfer.  

4. Nevertheless, Schlenk presented documents dated February 5, March 13, and April 17, 1998 (the transfer documents) to Liberte stating that Schlenk had authority for the transfer.  The transfer documents bore the purported signatures of Christeson, which Schlenk knew were not genuine because he had affixed them himself.  Schlenk knew that the transfer documents were material to Liberte.  Liberte caused the transfer to occur and paid Schlenk the commission.  

5. On October 30, 1998, the Circuit Court of St. Louis County convicted Schlenk of Class A misdemeanor sexual misconduct in the first degree by contact.  The court imposed a one-year jail sentence, but suspended its execution in favor of probation.  State of Missouri v. Schlenk, No. 98CR-2875.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 621.045, RSMo Supp. 1999.
  The Director has the burden to prove that Schlenk has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 

(Mo. App., E.D. 1989).  

Count 1


The Director argues that Schlenk’s conviction is cause for discipline under section 375.141.1(3), which allows discipline if Schlenk has:

Been convicted of a felony or crime involving moral turpitude[.]

The Director argues that first degree sexual misconduct is a crime involving moral turpitude.  Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).  Section 566.090 describes sexual misconduct by contact:

1.  A person commits the crime of sexual misconduct in the first degree if he has deviate sexual intercourse with another person of the same sex or he purposely subjects another person to sexual contact or engages in conduct which would constitute sexual contact except that the touching occurs through the clothing without that person’s consent. 

2.  Sexual misconduct in the first degree is a class A misdemeanor unless the actor has previously been convicted of an offense under this chapter or unless in the course thereof the actor displays a deadly weapon in a threatening manner or the offense is committed as a part of a ritual or ceremony, in which case it is a class D felony. 

(Emphasis added.)  Section 566.010(3) provides:

“Sexual contact” means any touching of another person with the genitals or any touching of the genitals or anus of another person, or the breast of a female person, for the purpose of arousing or gratifying sexual desire of any person[.]

Such acts without the other person’s consent, even through clothing, are base, vile, and depraved.  Therefore, we conclude that Schlenk is subject to discipline under section 375.141.1(3) for having been convicted of a crime involving moral turpitude.  

Count 2


The Director argues that using the transfer documents is cause to discipline Schlenk under section 375.141.1(6), which allows discipline if Schlenk has:

Practiced or aided or abetted in the practice of fraud, forgery, deception . . . in connection with any insurance transaction[.]

Making an object appear to be or pass as something it is not, with the purpose of fraud, is forgery.  Section 570.090.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Schlenk made the transfer documents appear to be something they were not when he signed Christeson’s name to them.  His purpose was fraud because he used them to get money from Liberte.  Therefore, we conclude that Schlenk is subject to discipline under section 375.141.1(6) for committing fraud and forgery.  

Count 3


The Director further argues that Schlenk’s use of the transfer documents is cause to discipline him under section 375.141.1(6) as fraud and deception.  Deception is the act of causing someone to accept as true what is not true.  MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 298 (10th ed. 1993).  It is an element of fraud, which we have already found Schlenk to have committed.  Therefore, we conclude that Schlenk is subject to discipline under section 375.141.1(6) for committing fraud and deception.

Count 4


The Director argues that causing Bradford and Liberte to execute the transfer and pay him a commission contrary to Christeson’s instructions is cause to discipline Schlenk under section 375.141.1(4), which allows discipline if Schlenk has: 

Demonstrated lack of trustworthiness or competence[.]

The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  The steps necessary for Schlenk to arrange the transfer contrary to Christeson’s instructions show that he did not act in a trustworthy manner.  Therefore, we conclude that Schlenk is subject to discipline under section 375.141.1(4) for demonstrating a lack of trustworthiness.  

Count 5

The Director argues that taking a loan from an insurance client is also cause to discipline Schlenk under section 375.141.1(4).  The Director’s expert testified that taking a loan from a client demonstrated a lack of trustworthiness and competence for an insurance agent.  That opinion is consistent with the Director’s Regulation 20 CSR 700-1.140, which provides:

(2) [E]very agent . . . shall comply with the following standards[:]

*   *   *

(F) No licensee shall obtain or solicit for a loan or any type of ownership interest in any life insurance or accidental death policy, or any annuity product, or any other type of insurance product, from any insured or prospective insured “if” [sic] the licensee has received any commission, fee or other compensation from the sale of the product. . . . 

*   *   *

(5) Discipline.  Violation by an agent, agency or broker of the provisions of this regulation shall be deemed incompetent or untrustworthy behavior under section 375.141.1(4), RSMo and 

shall constitute grounds for discipline of the licensee under that section or other applicable laws.

(Emphasis added.)
  The language of Regulation 20 CSR 700-1.140(2)(F) is ambiguous.  The last clause suggests that it is limited to transactions related to a product from which the agent has profited.  However, we defer to the agency’s interpretation of its rules.  Willard v. Red Lobster, 926 S.W.2d 550, 553, (Mo. App., E.D. 1996).  Therefore, we conclude that Schlenk is subject to discipline under section 375.141.1(4) for demonstrating a lack of trustworthiness or competence, as defined by the Director’s rules.  

Summary


Schlenk is subject  to discipline under section 375.141.1(3), (4), and (6).  


SO ORDERED on July 18, 2000.



_____________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�Section 374.045(3) provides that the Director may make regulations:


(3) To effectuate or aid in the interpretation of any law of this state pertaining to the business of insurance. 
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