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)
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)




)



Respondent.
)

DECISION


We deny Robert H. Schlanker’s claim for a refund of sales tax paid on the purchase of a motor vehicle.  

Procedure


On November 22, 2005, Schlanker filed a petition appealing the Director of Revenue’s (“the Director”) denial of a claim for a refund of sales tax paid on a motor vehicle.  On June 23, 2006, the Director filed a motion, with supporting exhibits, for summary determination of the petition.


Our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may decide this case without a hearing if the Director establishes facts that (a) Schlanker does not dispute and (b) entitle the Director to a favorable decision.  We gave Schlanker until July 10, 2006, to respond to the motion, but he did not respond.  The following facts are undisputed.

Findings of Fact

1. During the week of July 19, 2005, Schlanker’s daughter was in an automobile accident and incurred damage to a 2000 Honda Accord.  Schlanker took the 2000 Accord to Mike’s Autocrafts and then to Nichols Auto Repair Shop.

2. On July 25, 2005, Schlanker and his wife and daughter purchased a 2003 Honda Accord for his daughter’s use.
3. On August 14, 2005, Nichols Auto Repair Shop was destroyed by fire, and the 2000 Accord was rendered a total loss.

4. On September 28, 2005, the insurance company paid Schlanker $11,478.34 for the loss of the 2000 Accord.

5. Schlanker filed a claim for a refund of sales tax paid on the purchase of the 2003 Accord by subtracting the insurance proceeds received for the 2000 Accord.
6. On November 15, 2005, the Director issued a final decision denying the refund claim.

Conclusions of Law 


We have jurisdiction to hear the complaint.
  A car buyer must pay tax to the Director on the purchase.
  But certain statutes reduce the purchase price, and thus the tax due, on a car in certain circumstances.  If the buyer pays tax on the full price of the car but qualified for such a reduction, the buyer has paid too much tax and may have a refund.

Schlanker has the burden of proof.
  Tax credits are construed against the taxpayer.
  Exemptions are also strictly construed against the taxpayer and are allowed “only to the extent they are clearly and expressly authorized by the language of the statute.”


Section 144.027 provides:


1.  When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to theft or a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]
(Emphasis added.)  “In determining the meaning of a statute, the starting point is the plain language of the statute itself.”
  Key to Schlanker’s claim for refund is the meaning of the words “due to.”  Absent statutory definition, words used in a statute are given their plain and ordinary meaning with help, as needed, from the dictionary.
  “Due to” is defined as “as a result of” or “because of.”
  Schlanker did not purchase the replacement 2003 Accord due to the total loss of the 2000 Accord.  

Schlanker also argues that he intended to sell the 2000 Accord as soon as the repair work was completed, but that it was destroyed in the fire before he could do so.  Section 144.025.1
 provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the [sales] tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article and a notarized bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing.

Our findings show that Schlanker did not sell the 2000 Accord.  After it was destroyed, Schlanker received insurance proceeds for its total loss.  There is no evidence that he sold the 2000 Accord to anyone.


Schlanker asks us to consider his extenuating circumstances.  While we sympathize with Schlanker’s situation, neither the Director nor this Commission has any authority to change the law.
  As an administrative agency, we have no authority to apply the doctrines of equity to make an exception to the law.


We deny Schlanker’s claim for refund.

Summary


We grant the Director’s motion for summary determination and find that Schlanker is not entitled to a refund of sales tax.  We cancel the hearing.

SO ORDERED on August 2, 2006.


________________________________



TERRY M. JARRETT


Commissioner
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