Before the

Administrative Hearing Commission

State of Missouri

DAVID SCHELL,
)



)



Petitioner,
)




)


vs.

)

No. 00-0596 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On March 1, 2000, David Schell filed a complaint challenging the Director of Revenue’s February 23, 2000, final decision assessing him 1996 Missouri income tax and interest.  Schell argues that the Director’s adjustments to his income, based on information obtained from the IRS, are incorrect.  


On May 25, 2000, the Director filed a motion for summary determination.  Schell filed a response and his own motion for summary determination on June 16, 2000.  The Director filed a response to Schell’s motion on June 19, 2000, and an addendum on June 20, 2000.  On June 21, 2000, we issued an order allowing the Director to file a supplemental affidavit and allowing Schell until July 21, 2000, to file a response.  The Director filed the supplemental affidavit on June 22, 2000, and Schell filed a reply to the Director’s response on June 23, 2000, but Schell 

has not filed a response to the Director’s supplemental affidavit.  Schell argues that Exhibit A to the Director’s June 19 response is irrelevant and inadmissible.  We overrule the objection.  


Pursuant to section 536.073.3, RSMo Supp. 1999,
 our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  


Findings of Fact

1. On April 15, 1997, Schell filed a 1996 Missouri income tax return, reporting a federal adjusted gross income of $65,903, withholdings of $2,414, and Missouri income tax of $2,931.  Schell reported his filing status as head of household.  Schell did not pay any tax with the return.  

2. Schell did not itemize deductions on his 1996 federal income tax return.  Schell reported one dependent on his federal return.  

3. On October 9, 1998, the Director applied an overpayment of $420 from 1997 to the 1996 tax year.  

4. On March 24, 1999, the Director applied an overpayment of $197.92 from 1998 to the 1996 tax year.  

5. On April 6, 1999, the Director received information from the IRS reporting adjustments to Schell’s 1996 federal income tax return.  The IRS increased Schell’s federal adjusted gross income to $71,784.00 and his federal income tax to $14,565.00.  The increases to Schell’s income were as follows:  


Interest
$13


State income tax refund
$96


Forgiveness of debt
$3,222


The IRS reflected Schell’s filing status as single.  

6. On October 13, 1999, the Director issued a notice of adjustment to Schell for 1996.  The Director determined that Schell’s 1996 Missouri income tax was $3,446.00 and that Schell was entitled to credit for withholdings, resulting in a tax liability of $1,031.92.  The Director imposed additions and interest, and applied the overpayments from 1997 and 1998 to the liability, totaling $617.92, resulting in a $660.20 balance due.  

7. On December 1, 1999, the Director issued a notice of deficiency assessing Schell $630.23 in 1996 Missouri income tax, plus interest.  The deficiency was the result of the increases in Schell’s income (Finding 5) and the allowance of an exemption for single filing status, which was lower than the exemption for head of household status.  

8. On February 23, 2000, the Director issued a final decision pursuant to the notice of deficiency, assessing Schell $630.23 in 1996 Missouri income tax, plus interest.  

9. The Director sent the notice of deficiency and final decision to the address shown on the information from the IRS.  Notices previously delivered to the address shown on Schell’s 1996 Missouri income tax return had been returned undelivered.  

10. Subsequent to the final decision, the Director received revised information from the IRS indicating that Schell’s 1996 federal adjusted gross income is $69,234.00. 

11. On June 20, 2000, the Director received additional information indicating that the debt referenced in Finding 5 had not been forgiven and thus should not be included in Schell’s income.  

12. The Director has determined that, taking into account the IRS changes with the exception of the forgiveness of debt, Schell’s 1996 Missouri income tax is $3,094, and after credit for withholdings, the tax is $679.92.  The Director applies Schell’s overpayments from 1997 and 1998, totaling $617.92, to the deficiency as follows:  


Paid
Balance


Tax
$
483.21
$
196.71


Additions
$
34.00
$
0


Interest
$
100.71
$
20.70

TOTAL
$
617.92
$
217.41

Conclusions of Law


This Commission has jurisdiction over Schell’s appeal from the Director’s final decision.  Section 621.050.1.  

I. Burden of Proof


Schell contends that the Director has the burden of proof, but has not met that burden.  In general, the taxpayer, not the Director, has the burden of proof in proceedings before this Commission.  Section 621.050.2.  However, on a motion for summary determination, the moving party must show that there is no genuine of material fact and that the moving party is entitled to relief as a matter of law.  ITT, 854 S.W.2d at 380-82. The Director’s motion, and even the Director’s reply, are supported by affidavits.  Our Regulation 1 CSR 15-2.450(4)(F) provides that when a motion is supported by affidavits, the other party’s response must set forth specific facts showing that there is a genuine issue of fact, and must support these facts by affidavit or other evidence.  Schell has presented no affidavits and has thus refuted no facts asserted by the Director.

II.  Delivery of Notices


Schell argues that there is no evidence that the Director attempted to correctly deliver his notices.  The Director sent notices to the address shown on Schell’s return and then resent notices to the address obtained from the IRS.  Schell obviously received the final decision that he appealed to this Commission.  Therefore, the Director attempted to deliver notices at the correct address.  See section 143.611.3.  

III.  Tax Liability 


Section 143.011 imposes a tax on the Missouri taxable income of every Missouri resident.  Section 143.111 provides that the Missouri taxable income is the Missouri adjusted gross income less certain deductions.  Missouri adjusted gross income is based on federal adjusted gross income.  Section 143.121.1.  


Schell argues that he did not receive any notice of the IRS changes that the Director received and that the Director’s assessment based on the IRS changes violates due process and is an illegal seizure of property.  We find no statutory requirement that the IRS information be reported to the taxpayer before the Director uses it.  26 U.S.C. section 6103(d) authorizes the IRS to disclose tax information to state revenue departments.  Further, the Director has now agreed that the forgiveness of debt should not be included in Schell’s income.  Therefore, to the extent that the assessment remains, it results almost exclusively from a change in filing status from head of household to single, resulting in a lower exemption.  Sections 143.151 and 143.161.2.  


Schell also argues that the Director seized his overpayments from 1997 and 1998 and applied them to the 1996 tax year without due process and without any notification of the reason.  Schell demands that the Director repay those amounts.  However, the Director’s application of the overpayments to the tax year at issue is authorized by section 143.781, and we have no 

authority to declare a statute unconstitutional.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  Schell has demonstrated no facts entitling him to a refund of these amounts.  


For his next challenge, Schell asserts that garnishment of his wages for child support was illegal and unconstitutional, and that those wages are therefore not subject to tax.
  Schell is subject to tax on his income, whether or not it was garnished.  


Schell has not refuted the Director’s facts showing that Schell is liable for Missouri income tax and additions.
  Interest applies as a matter of law.  Section 143.731.1.  

IV.  Costs 


Schell finally requests that we award him his costs for responding to the Director’s motion.  Even if this claim were properly raised, section 536.087.3, Schell has not prevailed in this proceeding and is not entitled to expenses.  

Summary 


We grant the Director’s motion for summary determination and deny Schell’s motion for summary determination.  


Schell is liable for a balance of $196.71 in 1996 Missouri income tax, plus accrued interest.


SO ORDERED on August 15, 2000.



________________________________



SHARON M. BUSCH 



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�The total in the Director’s affidavit appears to be incorrectly stated as $217.21.  


�This allegation is not supported by an affidavit or authenticated exhibit.  Unauthenticated exhibits cannot be considered. Saunders-Thalden & Associates v. Thomas Berkeley Consulting Eng’r, Inc., 825 S.W.2d 385, 387 (Mo. App., W.D. 1992).  





�The Director applied Schell’s overpayments from 1997 and 1998, totaling $617.92, to tax, additions, and interest.  
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