Before the

Administrative Hearing Commission

State of Missouri

SCOTT E. SATEIA,
)



)



Petitioner,
)




)


vs.

)

No.  09-0207 DH



)

DEPARTMENT OF HEALTH & 
)

SENIOR SERVICES,

)




)



Respondent.
)

DECISION
We dismiss the appeal of Scott E. Sateia because he filed it beyond the time allowed by law.  We cancel the hearing.
Procedure

On February 9, 2009, Sateia filed an appeal of the Department of Health and Senior Services' (“the Department”) denial of his application to renew his Emergency Medical Technician-Basic (EMT-B) license.  On February 25, 2009, the Department filed a motion to dismiss for filing an untimely appeal.  On March 16, 2009, Sateia filed his response to the motion to dismiss. 
Findings of Fact

1.
In a letter to Sateia dated December 31, 2008 (“notice”), the Department set forth its denial of his application and its reasons for the denial.  The Department states in the last paragraph of the notice:
 
Pursuant to Section 621.120 (2000), you have the right to file a complaint and have a hearing thus appealing the denial of the renewal of your EMT-B license.  This complaint should be filed with the Administrative Hearing Commission, P.O.  Box 1557, Jefferson City, Missouri 65102, within thirty (30) days after the delivery or mailing by certified mail of written notice of this letter.[
]
2.
The Department mailed its notice to Sateia by certified mail on January 2, 2009.

3.
Sateia’s appeal arrived in our office on February 9, 2009.
Conclusions of Law

Section 190.165
 grants us the authority to determine whether Sateia's application should be granted if he files his appeal according to Chapter 621:

1.  The department may . . . deny renewal of any . . . license required pursuant to sections 190.100 to 190.245 for failure to comply with the provisions of sections 190.100 to 190.245  or any lawful regulations promulgated by the department to implement its provisions as described in subsection 2 of this section.  The department shall notify the applicant in writing of the reasons for the refusal and shall advise the applicant of his or her right to file a complaint with the administrative hearing commission as provided by chapter 621, RSMo.

The relevant section of Chapter 621 is § 621.120,
 which imposes a 30-day deadline for filing appeals:

Upon refusal by any agency listed in section 621.045 to . . . renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without 
examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission. 


The Court of Appeals has ruled that statutes requiring a filing within a certain amount of time “after the delivery or mailing” of a notice means that the filing must be within 30 days of the date on which the Department mailed its notice by certified mail.
A rule or statute . . . which requires an action within a number of days of the mailing or delivery of a notice of decision describes two modes for the service of notice: by mail or by other delivery-and when notice is by mail, the computation of time to perform the action commences on the date of the mailing.[
]


The Department may raise the issue of the timeliness of the appeal by way of a motion to dismiss because we cannot determine appeals filed outside the statutory time limit.
  Failure to comply with the statutory time limitations for appeal from an administrative agency decision, whether to another administrative body or to a circuit court, results in the lapse of subject matter jurisdiction and the loss of right of appeal.


The Department must prove the facts critical to its motion by a preponderance of the evidence.
  The Department proved the facts we set forth in our Findings of Fact by affidavit and by official records.  We also take official notice of when we received Sateia's appeal as it is shown in our file.


In Sateia's response to the motion, he states that we should have received his appeal within 30 days after he received the Department's notice on January 6, 2009.  He alleges that he sent it by overnight mail on February 4, 2009, and that we should have received it on February 5, 2009.  

Documents mailed to us by certified or registered mail are considered filed when mailed, as shown on postal records.
  However, when documents are sent by any other mailing method, we do not consider them filed until we receive them.
  Sateia did not send his appeal by registered or certified mail, so it is filed on the date we received it.  We did not receive Sateia's appeal until February 9, 2009.  We received his appeal from another agency by interagency mail.  So a possible explanation of why we did not get it on February 5 is that the postal service delivered it to the wrong address.  However, even if we had received Sateia’s appeal on 
February 5, 2009, as he intended, it would have been filed beyond the 30-day deadline.  The law requires us to begin the 30-day deadline on the date that the Department mailed the notice to Sateia, not the date on which he received it.  The 30th day after January 2 is February 1.  
Summary

Because we can do nothing lawfully without jurisdiction, we must dismiss a matter as to which we lack jurisdiction
 and have the power to do so.
  Therefore, we grant the motion to dismiss and cancel the hearing.

SO ORDERED on March 30, 2009.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner
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