Before the

Administrative Hearing Commission

State of Missouri

RAY SANCHEZ,
)



)



Petitioner,
)




)


vs.

)

No. 06-0362 CA



)

MISSOURI BOARD OF EXAMINERS FOR
)

HEARING INSTRUMENT SPECIALISTS,
)




)



Respondent.
)

DECISION


We deny the application for licensure by reciprocity as a hearing instrument specialist filed by Ray Sanchez because Nebraska’s licensing requirements were not equivalent to or higher than Missouri’s requirements.
Procedure


On March 23, 2006, Sanchez filed a complaint appealing a decision by the Missouri Board of Examiners for Hearing Instrument Specialists (“the Board”) denying his application for licensure as a Missouri hearing aid instrument specialist by reciprocity.  On May 31, 2006, Sanchez filed a request for a pre-hearing conference.  On June 8, 2006, we held the pre-hearing telephone conference.  Assistant Attorney General Glen D. Webb represented the Board, and Sanchez represented himself.  The parties agreed to submit the case on the record before this Commission.  On June 8, 2006, the Board filed a motion for summary determination on the pleadings.  Sanchez received the motion and had no objection to it.

Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if established, undisputed facts entitle a party to a favorable decision.

Findings of Fact

1. Sanchez does not hold a Missouri license to be a hearing instrument specialist.
2. Sanchez holds a Nebraska license to be a hearing aid instrument dispenser and fitter.
3. On October 16, 1987, Sanchez took the national written and Nebraska State Practical Examination.  On the national examination, Sanchez scored an overall average of 76.1, but scored a 50 on one section.
4. Sanchez passed the tests and was issued a license by the Nebraska Department of Health on November 9, 1987.
5. On January 6, 2006, Sanchez submitted to the Board an application for licensure by reciprocity.  By letter dated March 10, 2006, the Board denied the application.

Conclusions of Law 


We have jurisdiction to hear Sanchez’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  

The Board cites § 346.050, which states:
Whenever the board determines that another state or jurisdiction has requirements equivalent to or higher than those in effect pursuant to sections 346.010 to 346.250 and that such state or jurisdiction has a program equivalent to or stricter than the program for determining whether an applicant, pursuant to sections 346.010 to 346.250 is qualified to engage in the practice of fitting hearing instruments, the division upon recommendation by the board shall issue a license to applicants who hold current, unsuspended and unrevoked certificates or licenses to fit hearing instruments in such other state or jurisdiction provided that such jurisdiction extends like privileges for reciprocal licensing or certification to persons licensed by this state with similar qualifications. . . .
(Emphasis added.)  Equivalent means corresponding or virtually identical in effect or function.
  The Board cites its Regulation 4 CSR 165-2.040, which states:
(1) An applicant with a license to engage in the practice of fitting hearing instruments in another state or jurisdiction as defined in section 346.050, RSMo, may be granted licensure in Missouri without examination provided the applicant submits evidence of his/her qualifications acceptable to the board.
(2) For the purpose of this rule, “evidence acceptable to the board” shall include, but not be limited to, a completed application on forms provided by the board, documentation of licensure which shall contain information concerning the requirements in force at the time the applicant was licensed, the method of licensing including examination results, date of original licensure, current status of the applicant’s license and applicable fee.
I.  State Practical Examinations

The Board argues that the requirements in the state examinations were not equivalent.  In Missouri, § 346.085, RSMo 1986, required:
The qualifying examination provided in section 346.060 shall be designed to demonstrate the applicant’s adequate technical qualifications by

*   *   *


(2) Practical tests of proficiency shall be administered in the following techniques as they pertain to the fitting of hearing aides:

(a) Pure tone audiometry, including air conduction testing and bone conduction testing;

(b) Live voice or recorded voice speech audiometry, including speech reception threshold testing and speech discrimination testing;

(c) Masking when indicated;

(d) Recording and evaluation of audiograms and speech audiometry to determine proper selection and adaptation of a hearing aid;

(e) Taking earmold impressions[.]

(Emphasis added.)  In Nebraska, Neb. Rev. St. § 71-4709  required the following:
The qualifying examination provided in section 71-4707 shall be designed to demonstrate the applicant’s adequate technical qualifications by:

*   *   *


(2) Practical tests of proficiency in the following techniques as they pertain to the fitting of hearing aids:

(a) Pure tone audiometry, including air conduction testing and bone conduction testing;

(b) Live voice or recorded voice speech audiometry;

(c) Masking when indicated;

(d) Recording and evaluation of audiograms and speech audiometry to determine proper selection and adaptation of a hearing aid; and

(e) Taking earmold impressions.

(Emphasis added.)


The Board argues that Nebraska did not require speech reception threshold testing and speech discrimination testing as required by the Missouri statute.  Sanchez argues and provides 
evidence that speech audiometry includes both types of testing.
  Therefore, even if the statute did not specifically reference the two types of testing, reference to speech audiometry was sufficient to require the same testing as Missouri did.

We find no cause to deny Sanchez’s application because the requirements for the state practical examinations were equivalent.

II.  National Written Examination


The Board argues that the two states’ requirements for the national examination were not equivalent.

a.  Section VIII


The Board argues that Nebraska did not use one of the sections, Section VIII, of the national written examination as part of its requirements and that Missouri did.  While the Board provided evidence of what Nebraska required, it provided no evidence of what Missouri required.  Thus, we cannot determine, on this basis, whether the two states had equivalent requirements.
b.  Examination Scores


In 1987, the Board’s Regulation 4 CSR 160-2.010 stated:
(6) The written examination will be administered by the department through the council utilizing a national testing service or national-type examination, wherever such examination and the required funds are available.

*   *   *

(8) Requirements for passing grade.


(A) For a license to be issued by the department – 

1.  The applicant shall have achieved a general average of seventy percent (70%) and no grade below sixty percent (60%)  in any one (1) subject of the written examination[.]

Nebraska required “an overall average of 70 with at least a score of 60 in each subject examined; or an overall average of 75, regardless of the minimum score obtained in each subject.”
  This means that in Nebraska, a person could have scored below a 60 on one or more sections and still have passed so long as the overall average was 75 or over.  Such a person would not have passed in Missouri, which required at least a score of 60 on each section.  That is exactly what happened in this case.  While Sanchez averaged a 76.1 on the national examination, he scored a 50 on one section.  According to the requirements in force at the time Sanchez was licensed, he would not have qualified for licensure in Missouri.  We agree that Nebraska’s requirement is neither higher than, nor equivalent to, Missouri’s requirement that no grade be lower than 60% in any subject.


We deny Sanchez’s application.  As the Board noted, Sanchez may still pursue licensure through other means than reciprocity.
Summary


We deny Sanchez’s application for licensure by reciprocity because Nebraska’s licensing requirements were not equivalent to or higher than Missouri’s requirements.  

SO ORDERED on July 5, 2006.



________________________________



TERRY M. JARRETT


Commissioner

	�Section 621.045, RSMo Supp. 2005.  Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Section 621.120.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  Sanchez objected to consideration of any reasons for denial that were not set forth in the denial letter, but he was informed during the telephone conference that the Board’s answer was the relevant document.  (Tr. at 3-4.)


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 423 (11th ed. 2003).


	�Sanchez provided documentation from three different study courses showing that speech reception threshold testing and speech discrimination testing are commonly included in live voice or recorded voice speech audiometry.


	�Answer, Ex. A.
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