Before the

Administrative Hearing Commission

State of Missouri

GAYLORD D. SALISBURY,
)



)



Petitioner,
)




)


vs.

)

No. 10-0473 EC



)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION

We grant the Missouri Ethics Commission’s (“MEC”) motion for summary decision.
Procedure


Gaylord D. Salisbury filed a complaint on March 31, 2010, seeking this Commission’s determination that he is not subject to late filing fees assessed by MEC.  MEC filed its answer on April 20, 2010.

MEC filed its motion for summary decision on June 25, 2010.  Salisbury was given until July 9, 2010, to respond, but he did not respond.

Findings of Fact

1. Citizens Good Government Association (“CGGA”) is a non-candidate committee registered with MEC.

2. Salisbury was the treasurer for CGGA at all relevant times.
3. Salisbury was required to file a quarterly financial disclosure report on behalf of CGGA on January 15, 2010.

4. Salisbury mailed the financial disclosure report on January 15, 2010.  MEC received the report on January 19, 2010.
5. In a letter dated February 5, 2010, MEC informed Salisbury that he was assessed a late filing fee of $40.

Conclusions of Law


We have jurisdiction over this matter.
  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if MEC establishes facts that (a) Salisbury does not dispute and (b) entitle MEC to a favorable decision.
  MEC argues that CGGA is subject to a late filing fee under § 105.963, which states:

1.  The executive director shall assess every committee, as defined in section 130.011, RSMo, failing to file with a filing officer other than a local election authority as provided by section 130.026, RSMo, a campaign disclosure report as required by chapter 130, RSMo, other than the report required pursuant to subdivision (1) of subsection 1 of section 130.046, RSMo, a late filing fee of ten dollars for each day after such report is due to the commission.  The executive director shall mail a notice, by registered mail, to any candidate and the treasurer of any committee who fails to file such report informing such person of such failure and the fees provided by this section.  If the candidate or treasurer of any committee persists in such failure for a period in excess of thirty days beyond receipt of such notice, the amount of the late filing fee shall increase to one hundred dollars for each day that the report is not filed, provided that the total amount of such fees assessed pursuant to this subsection per report shall not exceed three thousand dollars.


In order to determine whether CGGA is subject to late filing fees, we must determine whether it falls under § 105.963.1.  CGGA is a committee, as defined in § 130.011.  It is not 
clear from the record as to how CGGA was formed or specifically what type of committee it is.  However, Exhibit A-1 shows that CGGA is not a candidate committee.


The next step in determining late filing fees is whether CGGA is a committee subject to filing deadlines under § 130.046.1, which states:
1.  The disclosure reports required by section 130.041 for all committees shall be filed at the following times and for the following periods:

*   *   *

(3) Not later than the fifteenth day following the close of each calendar quarter.  Notwithstanding the provisions of this subsection, if any committee accepts contributions or makes expenditures in support of or in opposition to a ballot measure or a candidate, and the report required by this subsection for the most recent calendar quarter is filed prior to the fortieth day before the election on the measure or candidate, the committee shall file an additional disclosure report not later than the fortieth day before the election for the period closing on the forty-fifth day before the election.

Under § 130.046.1, CGGA was required to file a financial disclosure report on January 15, 2010, if it is a committee required to file financial disclosure reports under § 130.041,
 which states:
1.  Except as provided in subsection 5 of section 130.016, the candidate, if applicable, treasurer or deputy treasurer of every committee which is required to file a statement of organization, shall file a legibly printed or typed disclosure report of receipts and expenditures.  The reports shall be filed with the appropriate officer designated in section 130.026 at the times and for the periods prescribed in section 130.046.  Except as provided in sections 130.049 and 130.050, each report shall set forth . . . .

Because CGGA is a non-candidate committee, it had to originate with a statement of organization as required under § 130.021.5.  Because a statement of organization was required, CGGA falls under the disclosure reporting requirements under § 130.041.1.

Accordingly, CGGA’s disclosure report was due on January 15, 2010.  Under § 105.963, a daily late filing fee of $10 is to be assessed for each day past the due date.

Salisbury mailed the disclosure report on January 15, 2010, and MEC received the report on January 19, 2010.  Under § 130.046.8, Salisbury was required to file the disclosure report 
by 5:00 p.m., January 15, 2010, with the appropriate MEC officer or have it postmarked by 
January 14, 2010.  Salisbury failed to do either of these two options.  Therefore, the date that MEC received the disclosure report is the date that it was filed with MEC.  The disclosure report was filed on January 19, 2010 which is four days past due.  Therefore, CGGA is subject to late filing fees in the amount of $40.

According to § 105.963.1, it is the candidate or treasurer that is responsible for payment of late filing fees.  Because CGGA is not a candidate committee, Salisbury, as CGGA’s treasurer, is responsible for payment of the late filing fees assessed by MEC.

Summary


Salisbury is subject to late filing fees totaling $40 by MEC.  We cancel the hearing.

SO ORDERED on July 23, 2010.


                                                                _________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner

�Section 105.963.4.  Statutory references are to RSMo Supp. 2009, unless otherwise noted.


�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


�The evidence does not show exactly what type of committee CGGA is under § 130.011(7)(b).  However, that specificity is not necessary in making a determination of late filing fees under § 105.963.1.


�RSMo 2000.


�RSMo 2000.
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