Before the

Administrative Hearing Commission

State of Missouri




STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-0610 BN




)

LINDA SALES,

)




)



Respondent.
)

DECISION


Linda Sales is subject to discipline because she abused a resident in her care and was placed on an Employee Disqualification List (“EDL”).
Procedure


The State Board of Nursing (“the Board”) filed a complaint on April 6, 2011, and an amended complaint on June 8, 2012, seeking to discipline Sales.  Sales was served with a copy of the complaint and our notice of complaint/notice of hearing on April 18, 2011.  Sales answered the complaint on May 10, 2011, and answered the amended complaint on June 28, 2012.  

We held a hearing on January 23, 2013.  Ian Hauptli represented the Board.  Although notified of the time, place, and date of the hearing, neither Sales nor anyone representing her appeared.  The case became ready for our decision on February 22, 2013, the date the Board filed its written argument.
Findings of Fact

1. Sales was licensed by the Board as a registered professional nurse (“RN”).  Sales’ license was current and active at all relevant times.
2. At all relevant times, Sales was employed as an RN by Oakridge of Plattsburg, a long-term care facility located in Plattsburg, Missouri (“Oakridge”).
3. F.P., a resident of Oakridge who was in Sales’ care, had a history of inappropriate language and behaviors due to brain injury from an aneurysm.  .
4. F.P. was considered a risk for falling due to macular degeneration, requiring the use of a walker or cane.
5.  On June 24, 2009, F.P. bumped into an aide with her walker.
6. Sales seized F.P.’s walker and cane and forced F.P. to apologize to the aide in front of other residents.
7. Later that same day, F.P. went into Sales’ office and asked for her walker.  Sales refused to return the walker or the cane.
8. In the first week of July 2009, Sales told F.P. that she was not allowed to play bingo and would have to go to her room.  This was done in front of other residents and caused F.P. to cry.
9. As a result of Sales’ actions toward F.P., Sales’ name was placed on the Department of Health and Senior Services’ EDL.  
10. Sales was terminated from Oakridge for the conduct referenced herein.
Evidence


The Board relies on its amended complaint and the affidavits it presented at the hearing.  The Board sent notice of its intent to use the affidavit of Deborah Dean Hansen, regarding Sales’ placement on the EDL, to Sales on June 8, 2012.  On July 3, 2012, Sales filed a Notice of 
Objections Pursuant to § 536.070(12).  In it, she objected to the use of both the Hansen affidavit and the affidavit of Lori Scheidt, Executive Director of the Board, which she states was submitted “on or about June 27, 2012.”

Section 536.070(12)
 states:

Any party or the agency desiring to introduce an affidavit in evidence at a hearing in a contested case may serve on all other parties (including, in a proper case, the agency) copies of such affidavit in the manner hereinafter provided, at any time before the hearing, or at such later time as may be stipulated. Not later than seven days after such service, or at such later time as may be stipulated, any other party (or, in a proper case, the agency) may serve on the party or the agency who served such affidavit an objection to the use of the affidavit or some designated portion or portions thereof on the ground that it is in the form of an affidavit; provided, however, that if such affidavit shall have been served less than eight days before the hearing such objection may be served at any time before the hearing or may be made orally at the hearing. If such objection is so served, the affidavit or the part thereof to which objection was made, may not be used except in ways that would have been permissible in the absence of this subdivision; provided, however, that such objection may be waived by the party or the agency making the same. Failure to serve an objection as aforesaid, based on the ground aforesaid, shall constitute a waiver of all objections to the introduction of such affidavit, or of the parts thereof with respect to which no such objection was so served, on the ground that it is in the form of an affidavit, or that it constitutes or contains hearsay evidence, or that it is not, or contains matters which are not, the best evidence, but any and all other objections may be made at the hearing. . . . Nothing in this subdivision shall prevent any use of affidavits that would be proper in the absence of this subdivision. 

(Emphasis added).


Our file contains a certificate of service indicating that the Hansen affidavit was served on Sales on June 8, 2012, not June 27.  Therefore, the objection as to the Hansen affidavit was untimely, and is waived.  But we have no evidence other than the statement in Sales’ objection of when the Scheidt affidavit was submitted.  We consider the objection to be timely.  

Even so, there are several issues we must consider in deciding how to treat the Scheidt affidavit.  First, even if its contents are objectionable, it is a business record of the Board, admissible under § 536.070(10).  In addition, § 536.070(12) does not bar its use in “ways that would have been permissible in the absence of this subdivision.”  The Board appeared at the hearing and once again asked that the Scheidt affidavit be admitted into evidence.  Sales did not appear at the hearing, so she did not object at that time.  The general rule is that where no objection is made, hearsay evidence in the records can and must be considered in administrative hearings.
  We are aware of no rule that prevents a party from offering at the hearing an affidavit that was previously objected to under § 536.070(12). We conclude that because the Board offered the Scheidt affidavit again at the hearing, and it was not objected to, we may consider the affidavit and its contents.  We note that even if we did not consider it, because Sales did not attend the hearing we may impose the sanction of deeming the allegations in the Board’s complaint to be admitted.

Conclusions of Law


We have jurisdiction to hear the case.
  The Board has the burden of proving that Sales has committed an act for which the law allows discipline.


The Board alleges that there is cause for discipline under § 335.066:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence;

*   *   *

(15)  Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]

Professional Standards – Subdivision (5)

The Board alleges that Sales’ conduct at Oakridge constituted misconduct in her functions as a nurse.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  

Sales’ seizure of F.P.’s walker and cane was intentional.  At the time Sales took them, she knew that F.P. was considered a fall risk due to macular degeneration.  Through the intentional act of taking F.P.’s walker and cane, Sales put F.P.’s health care in jeopardy.  Sales also abused and intimidated F.P.  Both of these actions constitute misconduct in the performance of Sales’ duties as a registered professional nurse.  We find cause to discipline under § 335.066.2(5) for misconduct.  

Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also 
between the professional and his employer and colleagues.
  Patients have trust and confidence that their nurse will use his or her knowledge and skills to care for them, not abuse them.  By abusing F.P. and putting her health care in jeopardy, Sales violated the professional trust placed in her by her employer, colleagues, and the residents of Oakridge.  There is cause to discipline her license under § 335.066.2(12).

Placement on EDL – Subdivision (15)


Sales was placed on an EDL by the Missouri Department of Health and Senior Services on April 23, 2010 for the abuse and/or neglect of a resident in her care.  Her name is to appear on the list for a period of five years.  She is subject to discipline under § 335.066.2(15).
Summary


Sales is subject to discipline under § 335.066.2(5), (12), and (15).  


SO ORDERED on March 22, 2013.



________________________________



KAREN A. WINN



Commissioner

� Statutory references are to the RSMo. Supp. 2012 unless otherwise indicated.


	� Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004) (citing Dorman v. State Bd. of Regis’n for the Healing Arts, 62 S.W.3d 446 (Mo. App., W.D. 2001)).


�Section 621.045.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  	


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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