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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Salamander Grill, Inc., d/b/a Salamander Grill (Salamander), filed a complaint on June 28, 2000, seeking this Commission’s redetermination of the Supervisor of Liquor Control’s (Supervisor) decision denying Salamander’s renewal application for a retail liquor by-the-drink resort license and a restaurant-bar resort liquor license.  Salamander argues that the Supervisor does not have authority to deny a state liquor license application for failing to have a city license.  


This Commission convened a hearing on the complaint on August 29, 2000.  Keith Brunstrom of Roger G. Brown & Associates represented Salamander.  Marvin O. Teer, Jr., Assistant Attorney General, represented the Supervisor.  The last written argument was filed on November 13, 2000.  


The parties stipulated to the following facts.

Findings of Fact

1. Salamander is a Missouri corporation in good standing doing business as the Salamander Grill at 40 South Second Street, Hartsburg, Boone County, Missouri.

2. From January 13, 2000, to June 30, 2000, Salamander maintained a retail liquor by-the-drink resort license and a restaurant-bar resort liquor license for its business location.  Salamander has never had its liquor licenses revoked or suspended, and has never been cited for any violations of the Liquor Control Law. 

3. Salamander’s licenses expired by operation of law on June 30, 2000.  Prior to such expiration, or near the end of April 2000, Salamander applied for renewals of the licenses.  

4. In May 2000, the Supervisor requested Salamander to provide evidence to the Division of Liquor Control that it had obtained city approval for its liquor license renewals.  Salamander never provided the Division with evidence of city approval for the liquor by-the-drink resort license, but has provided evidence of its city license to sell beer and wine.  In all other respects, Salamander has met the requirements and qualifications for renewal of its licenses.  From July 1, 2000, Salamander has operated under a beer and wine license from the State of Missouri.

5. Salamander’s applications for renewal were denied by the Supervisor on June 19, 2000.

6. In denying Salamander’s applications for renewal, the Supervisor based her decision solely on the decision of the Town of Hartsburg to refuse Salamander a city liquor license for the sale of beverages other than beer or wine, in light of the Missouri Court of Appeals opinion in State ex rel. Casey’s General Stores v. City of West Plains, 9 S.W.3d 712 (Mo. App., S.D. 2000).  Salamander meets all other requirements for licensure.

7. The decision of the Hartsburg Town Council, as set forth in a letter dated June 1, 2000, from the Mayor of Hartsburg, states in part:

The Hartsburg Town Council held a public meeting on May 18, 2000.  After considerable public comment the Town Council voted to not approve the Salamander Grill’s application for a license to serve hard liquor by the drink.  The vote was 3 to 1 with 1 abstention. . . .

It seems the primary reason is that Hartsburg is a town of 120 to 130 people and now has three establishments which serve wine and beer and do not want to escalate the drinking and its attendant problems further. . . .

8. Salamander has not obtained a city liquor by-the-drink license and, according to the Hartsburg Town Council, will not be able to obtain such license.  Salamander has obtained a city license to sell beer and wine and has provided evidence of the same to the Supervisor.

Conclusions of Law


We have jurisdiction to hear Salamander’s complaint requesting our redetermination of the Supervisor’s denial of its liquor license renewal applications.  Sections 311.691 and 621.045.1, RSMo Supp. 1999.
  Salamander has the burden to show that it is entitled to licensure.  Section 621.120.


Chapter 311, RSMo, provides for the regulation of the purchase, sale, possession, and consumption of intoxicating liquor.  Among the Supervisor’s duties is the issuance of licenses for the sale of intoxicating liquor.  Section 311.610.4.  The issuance of resort licenses is authorized in section 311.095.1, RSMo Supp. 1999, which provides in part:

Notwithstanding any other provisions of this chapter to the contrary, any person who possesses the qualifications required by this chapter, and who now or hereafter meets the requirements of and complies with the provisions of this chapter, may apply for, 

and the supervisor of liquor control may issue, a license to sell intoxicating liquor, as defined in this chapter, by the drink at retail for consumption on the premises of any resort as described in the application.


We have the same degree of discretion as the Supervisor and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614-15

(Mo. App., W.D. 1974).  The word “may” in section 311.095.1 means discretion, not a mandate.  Id.  at 614.  The discretion is now ours.  Id. at 614-15.


The Supervisor asserts that the renewal application was properly denied because Salamander had not provided any evidence of a city license or a city letter of approval.  The Supervisor argues that she properly used her discretion to deny the renewal application pursuant to the recent Casey’s decision from the Missouri Court of Appeals.


Salamander asserts that the Supervisor has no authority to deny the application for renewal for failing to have a city license or city letter of approval.  Salamander argues that Casey’s is distinguishable on both the law and the facts from the instant case.  


Salamander further argues that the town of Hartsburg does not have authority to grant or deny a liquor license under its Ordinance No. 10, adopted in 1909, which provides in part: 

No person shall directly or indirectly, sell intoxicating liquors, within this town or within one-mile of its corporate limits, in any quantity less than one gallon, without taking out a town license as a dramshop-keeper.

Salamander argues that the ordinance is unconstitutionally void for vagueness, violates Salamander’s due process rights, is an unconstitutional delegation of legislative and police powers, and was nullified by the Eighteenth Amendment to the United States Constitution (a/k/a prohibition), adopted in 1919.  However, as an executive branch agency, this Commission does not have jurisdiction to address constitutional questions.  Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999).  Salamander has properly raised its 

challenge before us and may argue it before appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D 1993).


In Casey’s, the Casey’s General Stores argued that because it obtained a resort liquor license from the State of Missouri, its intoxicating liquor sales could not be regulated by the City of West Plains.  The store at issue was located closer to a church than the 300 feet permitted under the city’s ordinances.  West Plains argued that it was authorized to regulate the sale of intoxicating liquor within its corporate limits and was therefore entitled to deny the store a city license.  Casey’s, 9 S.W.3d at 714.


The court noted that not only did section 311.080.2 specifically authorize an ordinance like West Plains’ that prohibited a license for the sale of intoxicating liquor within 300 feet of a school, church, or other building regularly used as a place of worship, but section 311.220.2 authorized the city to “make and enforce ordinances for the regulation and control of the sale of all intoxicating liquors within [its] limits.”  Id. at 721.  Although the latter provision is conditioned on not being “inconsistent with the provisions of this law [in Chapter 311],” the court found that the city’s ordinance was consistent with Chapter 311.  Therefore, the court upheld the city’s denial of a license to sell intoxicating liquor at the location.  Id.
 
Cases other than Casey’s have held that municipalities have authority to enforce ordinances that regulate the privileges otherwise granted in a state liquor license.  In State ex rel. Hewlett v. Womach, 355 Mo. 486, 196 S.W.2d 809 (En Banc 1946), the applicant had obtained a state license to sell package beer and sought to obtain a license from the city to do the same.  The city denied the license on the grounds that its ordinance limited the number of such licenses that could be granted, and that none were available.  The court held that the city could regulate the sale of intoxicants in that manner and refused to order the city to grant the license.  The court 

concluded that additional regulation to that of the state law does not constitute a conflict between the two.  Id. at 815.


In State ex rel. Kemerling v. Peterson, 240 Mo. App. 700, 214 S.W.2d 739, 741 (K.C. 1948) the court held that a city can require a state licensee to obtain a city license for the sale of package liquor.  The court explained that the prohibition against a city ordinance being in conflict or inconsistent with the statute means that the ordinance must not permit what the statute prohibits, nor prohibit what the statute permits.  Id.

In Casey’s, Hewlett, and Kemerling, the courts upheld the ordinances that regulated the sale of intoxicants and required a city license in addition to a state license.  However, none of those cases specifically held that the Supervisor could deny a state license on the grounds that a city license had already been denied.   


Salamander argues that the Supervisor has exclusive authority to issue a resort license and that local law must yield to state law in this matter.  However, those assertions are clearly contrary to the holding of Casey’s, Hewlett, and Kemerling, as set forth above.  Unless municipal ordinances are held invalid in court, they are a legitimate control over the sale of intoxicating liquor.  They are two separate licenses and can have different requirements for licensure.


Salamander insists that Hartsburg is a town, not a city, and therefore does not have authority to prohibit the sale of intoxicating liquor under section 311.220.2, which provides:


The board of aldermen, city council or other proper authorities of incorporated cities, may charge for licenses issued to manufacturers, distillers, brewers, wholesalers and retailers of all intoxicating liquor, located within their limits, fix the amount to be charged for such license, subject to the limitations of this law, and provide for the collection thereof, make and enforce ordinances for the regulation and control of the sale of all intoxicating liquors within their limits, provide for penalties for the violation of such ordinances, where not inconsistent with the provisions of this law.

However, the words “incorporated city,” in the absence of any special or technical definition, include incorporated villages and towns.  See Kilby, Mo. Atty. General Opinion No. 59-91, 

(May 28, 1991).  Furthermore, towns and villages, as well as cities, have authority to pass ordinances to “provide for licensing and regulating and prohibiting” of the sale of intoxicating liquor.  Section 80.090(5).  


The Supervisor cites to no statute, regulation, or court decision that prohibits the issuance of a state liquor license for the sole reason that a municipality has previously denied the applicant a local license.  The Supervisor misreads Casey’s, which merely held that a local government may enact licensing requirements beyond, but not inconsistent with, state requirements.  Casey’s does not in any way authorize the Supervisor to deny a license on the grounds that a local license has been denied.  The parties stipulated that Salamander complied with all the requirements for the renewal of its state liquor licenses, except for the Supervisor’s request to provide evidence of city approval to provide liquor by-the-drink.  We conclude that Salamander’s renewal applications should be granted for a state retail liquor by-the-drink resort license and a state restaurant-bar resort liquor license.  Therefore, we order the Supervisor to take all steps necessary to renew Salamander’s licenses.


Our decision should not be construed to grant Salamander authority to sell intoxicating liquor in Hartsburg.  Pursuant to Casey’s, Salamander must also comply with local ordinances, unless those ordinances are determined to be invalid by a court of proper jurisdiction.  We have no authority to declare those ordinances unconstitutional or invalid.  


SO ORDERED on November 20, 2000. 



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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