H. CHARLES & DEBBIE A. SAAK,
)



)



Petitioners,
)




)


vs.

)

No. 99-1488 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On May 20, 1999, H. Charles and Debbie A. Saak filed a complaint challenging the Director of Revenue’s April 21, 1999, final decision denying their claim for a refund of 1993 Missouri income tax.  The Saaks argue that because they were entitled to “claim of right” treatment on their federal return, they are entitled to claim of right treatment on their Missouri return.  


On September 13, 1999, the Director filed a motion for summary determination.  The Saaks responded to the motion by telephone conference.  The matter became ready for our decision on October 13, 1999.  Associate Counsel Linda M. Davis represents the Director.  The Saaks represent themselves.    


Pursuant to section 536.073.3, RSMo Supp. 1998,
 our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party 

establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  

Findings of Fact

1. The Saaks timely filed their original 1993 Missouri income tax return and paid $15 in addition to the $256 that they had already paid in withholdings.  

2.  On their 1993 federal income tax return, the Saaks took a credit pursuant to Internal Revenue Code (IRC) section 1341(a)(5) (the claim of right).  

3. The Saaks filed an amended 1993 Missouri income tax return and claimed a credit of $541 on line 34, “Miscellaneous tax credits.”  On Form MO-TC, attached to their amended return, the Saaks described the credit as “IRC 1341.”  

4. On their amended return, the Saaks reported a tax of $271, the credit of $541, withholdings of $256, and a payment of $15 with their original return.  The Saaks claimed a refund of $541.  

5. On April 21, 1999, the Director issued a final decision denying the refund claim.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  As the defending party, the Director shows his right to a favorable decision by establishing facts that negate any element of the Saaks’ claim.   ITT Commercial Fin. Corp., 854 S.W.2d at 381.   


The Saaks elected claim of right treatment on their 1993 federal income tax return under I.R.C. section 1341(a).  That provision applies when an item of income was included in gross income for a prior taxable year because it appeared that the taxpayer had an unrestricted right to 

the income, but in a later year the taxpayer had to return the income.  Section 1341 allows the taxpayer to calculate income tax for the year of repayment under subsection (a)(4) or (a)(5), whichever is most advantageous to the taxpayer.  Subsection (a)(4) allows a deduction in the current year for the amount of the repayment; subsection (a)(5) allows a credit in the current tax year for the decrease in tax that would have resulted solely from the exclusion of the repaid income in the tax year reported.  The Saaks applied subsection (a)(5) to their 1993 federal income tax return, and then applied the same treatment to their 1993 Missouri income tax.  The Saaks argue that Debbie Saak received sick pay disability from Metropolitan Life Insurance in 1992, but when the Social Security Administration determined that she was entitled to social security benefits, they had to return the sick pay to Metropolitan Life.  They argue that they should be entitled to the same treatment on the Missouri return that they received on the federal return, and that it is unfair to tax “income” that has been repaid.  


Section 143.121.1 provides that Missouri adjusted gross income is “federal adjusted gross income” with certain modifications.  Section 143.141 provides, with certain exceptions, that Missouri itemized deductions are the allowable federal itemized deductions.  Missouri thus follows the “piggyback” method of state income taxation, as taxability of income by the State of Missouri is “piggybacked” onto the computation of federal taxable income.  I.R.C. section 1341(a)(5) does not reduce federal taxable income or federal adjusted gross income.  


In Seltz v. Director of Revenue, 934 S.W.2d 293, 295 (Mo. banc 1996), the court upheld this Commission’s conclusion that when a taxpayer receives a federal credit under I.R.C. section 1341(a)(5), the taxpayer is not entitled to a deduction on the Missouri return for the repayment.  The court noted:  

An allowance for deductions from gross income does not turn on general equitable considerations.  Deductions depend upon 

legislative grace and are allowable only to the extent authorized by 

statute. . . . Section 143.141 is clear.  Certain “federal deductions” are also Missouri deductions.  The section does not refer to credits.  Neither it, nor any other statute, authorizes the deductions Mr. Seltz seeks.  

Seltz, 934 S.W.2d at 295.  


There is no Missouri statute authorizing a deduction or a credit parallel to the I.R.C. section 1341(a)(5) credit.  The Seltz court made clear that if the taxpayer elects to take a federal deduction under I.R.C. section 1341(a)(4), a deduction from Missouri income is allowable under section 143.141.  Seltz, 934 S.W.2d at 294.  However, when the taxpayer elects the more advantageous federal credit, there is no provision in the Missouri statutes applying federal credits to Missouri tax.  Neither this Commission nor the Director has the authority to add to or detract from the statute that the legislature has enacted.  Bridge Data Co. v. Director of Revenue, 

794 S.W.2d 204, 207 (Mo. banc 1990).  Although we sympathize with the Saaks, as an administrative tribunal we do not have the authority to make a decision based solely on equity.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).  Even if we had such power, in Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 886 (Mo. banc 1990), the court rejected the taxpayer’s equity argument, stating that a tax refund is not permitted unless authorized by statute.  

Summary


The law does not entitle the Saaks to claim of right treatment on their 1993 Missouri income tax return.  Therefore, we must deny their application for refund.  


We grant the Director’s motion for summary determination.  


SO ORDERED on October 18, 1999.



________________________________



SHARON M. BUSCH 



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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