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DECISION


Royal Diners, Inc., d/b/a Queen of Hearts (“Queen of Hearts”) is subject to discipline because its employees did the following on the licensed premises:  (1) permitted 50 instances of lewdness, (2) allowed on-duty employees to consume intoxicating liquor, (3) solicited money for a sexual act, (4) sold or offered to sell an unlawful controlled substance, and (5) poured whiskey directly into a person’s mouth.
Procedure


On June 2, 2009, Queen of Hearts filed a complaint appealing the Supervisor of Alcohol and Tobacco Control’s (“the Supervisor”) decision revoking its license.  We issued a stay order.  On July 1, 2009, the Supervisor filed an answer.

On November 16, 2009, we held a hearing.  Assistant Attorney General J. Scott Stacey represented the Supervisor.  Michael J. McAvoy, with McAvoy & Bahn, L.C., and James Dailey 
Wahl, represented Queen of Hearts.  The matter became ready for our decision on December 21, 2009, the date the last brief was filed.  At the hearing, the parties stipulated to the following facts.
Findings of Fact

1. Royal Diners, Inc., does business as Queen of Hearts Saloon at 731 Larkins & Williams Road, Fenton, Missouri.  It has a retail liquor by-the drink license that is, and was at all relevant times, current and active.  Queen of Hearts has had no disciplinary action taken against its license since it was licensed in 1968.
2. Freda Brockman, who “maintained” the liquor license for the Queen of Hearts,
 was not on the premises during any of the investigation.  She was caring for her sick mother in another state.  Ms. Brockman’s son, Gary Bollinger, was her designated manager during the relevant times.

On November 1, 2007:
3. A Queen of Hearts employee permitted in or upon the licensed premises:

· five instances of the performance by female dancers of acts or simulated acts of masturbation, sexual intercourse, and oral sex, or other sexual acts that are prohibited by law;
· four instances of female dancers displaying a portion of the areola of her breast;
· five instances of the actual or simulated touching, caressing or fondling by female dancers of the breast, buttocks and genitals;
· two instances of the actual or simulated displaying of the pubic hair, anus, and genitals by female dancers; and

· two instances of allowing persons to remain in or upon the licensed premises who exposed to public view a portion of his or her genitals or anus.
4. A Queen of Hearts employee, upon the licensed premises, solicited $300 from an undercover officer of the St. Louis County Police Department for which she agreed to perform oral copulation on the officer. 
On November 8, 2007:
5. A Queen of Hearts employee permitted in or upon the licensed premises:
· three instances of the performance by female dancers of acts or simulated acts of masturbation, sexual intercourse, and oral sex or other sexual acts that are prohibited by law;
· three instances of female dancers displaying a portion of the areola of her breast;

· four instances of the actual or simulated touching, caressing or fondling by female dancers of the breast, buttocks and genitals;
· one instance of the actual or simulated displaying of the pubic hair, anus, and genitals by female dancers; and
· one instance of allowing persons to remain in or upon the licensed premise who exposed to public view a portion of his or her genitals or anus.
6. On five instances, a Queen of Hearts employee allowed female dancers employed by it to consume intoxicating liquor while on duty. 
7. A Queen of Hearts employee, Michelle Green, poured, or permitted to be mixed or poured, intoxicating liquor, a shot of whiskey, directly into the mouth of an officer of the St. Louis County Police Department upon or about the licensed premises.
8. A Queen of Hearts’ employee, Mira Mason, sold or offered to sell an unlawful controlled substance to an undercover officer of the St. Louis County Police Department upon or about the licensed premises.
On November 13, 2007:
9. A Queen of Hearts employee permitted in or upon the licensed premises:

· two instances of the performance by female dancers of acts or simulated acts of masturbation, sexual intercourse, and oral sex, or other sexual acts that are prohibited by law;
· one instance of a female dancer displaying a portion of the areola of her breast;
· one instance of the actual or simulated touching, caressing or fondling by female dancers of the breast, buttocks and genitals;
· one instance of the actual or simulated displaying of the pubic hair, anus, and genitals by female dancers; and
· one instance of allowing persons to remain in or upon the licensed premises who exposed to public view a portion of his or her genitals or anus.
On November 15, 2007:
10. A Queen of Hearts employee permitted in or upon the licensed premises:

· one instance of the performance by female dancers of acts or simulated acts of masturbation, sexual intercourse, and oral sex or other sexual acts that are prohibited by law; and
· three instances of the actual or simulated touching, caressing or fondling by female dancers of the breast, buttocks and genitals.
On December 19, 2007:
11. A Queen of Hearts employee permitted in or upon the licensed premises:

· four instances of the performance by female dancers of acts or simulated acts of masturbation, sexual intercourse, and oral sex or other sexual acts that are prohibited by law;
· four instances of the actual or simulated touching, caressing or fondling by female dancers of the breast, buttocks and genitals;
· one instance of the actual or simulated displaying of the pubic hair, anus, and genitals by female dancers; and
· one instance of allowing persons to remain in or upon the licensed premise who exposed to public view a portion of his or her genitals or anus. 
12. On December 19, 2007, on two instances, a Queen of Hearts employee allowed female dancers employed by it to consume intoxicating liquor while on duty. 
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Supervisor has the burden to prove the facts by a preponderance of the credible evidence.
  
Section 311.680.1
 provides:

Whenever it shall be shown, or whenever the supervisor of liquor control has knowledge, that a person licensed hereunder has not at all times kept an orderly place or house, or has violated any of the provisions of this chapter, the supervisor of liquor control may warn, place on probation on such terms and conditions as the supervisor of liquor control deems appropriate for a period not to exceed twelve months, suspend or revoke the license of that person[.]

Section 311.660 provides:

The supervisor of liquor control shall have the authority to suspend or revoke for cause all such licenses; and to make the following regulations, without limiting the generality of provisions empowering the supervisor of liquor control as in this chapter set forth as to the following matters, acts and things:

*   *   *

(6) Establish rules and regulations for the conduct of the business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license[.]

The Supervisor's answer provides notice of the grounds for discipline in this appeal.
  The licensee is responsible for the conduct of its employees.
  The Supervisor argues that Queen of Hearts is subject to discipline as follows.
Lewdness
The Supervisor alleges that Queen of Hearts violated 11 CSR 70-2.130(14):
Lewdness.  No retail licensee or his/her employee shall permit in or upon his/her licensed premises –

(A) The performance of acts, or simulated acts of sexual intercourse, masturbation, sodomy, bestiality, oral copulation, flagellation or any sexual acts which are prohibited by law;

(B) The displaying of any portion of the areola of the female breast;

(C) The actual or simulated touching, caressing or fondling of the breast, buttocks, anus or genitals;

(D) The actual or simulated displaying of the pubic hair, anus, vulva or genitals;

(E) The permitting by a licensee of any person to remain in or upon the licensed premises who exposes to public view any portion of his/her genitals or anus[.]

As we have found, there were 50 instances of lewdness at Queen of Hearts in violation of this regulation.  There is cause for discipline.
On-Duty Employees
The Supervisor alleges that Queen of Hearts violated 11 CSR 70-2.130(12):
No holder of a license to sell intoxicating liquor, five percent (5%) beer or nonintoxicating beer by the drink shall give to, sell or permit to be given to or sold to any on duty employee of the establishment . . . .

Queen of Hearts employees allowed on-duty employees to consume intoxicating liquor on seven occasions.  Queen of Hearts violated the regulation and is subject to discipline.
Unlawful Solicitation
The Supervisor alleges that Queen of Hearts violated 11 CSR 70-2.140(14):
No licensee or employee shall allow upon or about the licensed premises solicitation for the purpose of prostitution or other immoral activities by any person.

On November 1, 2007, on the licensed premises, a Queen of Hearts employee solicited $300 from an undercover police officer to perform oral copulation on the officer.  Queen of Hearts violated the regulation and is subject to discipline.
Unlawful Sale of Controlled Substance

The Supervisor alleges that Queen of Hearts violated 11 CSR 70-2.140(15):
No licensee or employee shall possess, store, sell or offer for sale, give away or otherwise dispose of upon or about the licensed premises or permit any person upon or about the licensed premises to possess, store, sell or offer for sale, give away or otherwise dispose of any controlled substance as defined in Chapter 195, RSMo.
On November 8, 2007, on the licensed premises, a Queen of Hearts employee twice sold or offered to sell an unlawful controlled substance to an undercover police officer.  Queen of Hearts violated the regulation and is subject to discipline.
Pouring Liquor

The Supervisor alleges that Queen of Hearts violated 11 CSR 70-2.140(17):
No licensee or employee shall mix or pour, or permit to be mixed or poured, any intoxicating liquor or nonintoxicating beer directly into any person’s mouth upon or about the licensed premises.

On November 8, 2007, on the license premises, a Queen of Hearts employee poured a shot of whiskey into the mouth of a police officer.  Queen of Hearts violated the regulation and is subject to discipline.
Level of Discipline


Queen of Hearts argues that the case should be dismissed because the sanction of revocation was too severe for a first-time violation.  This is not a reason to dismiss the case.  We determine only whether there is cause for discipline; the Supervisor determines the level of discipline.
Summary

Queen of Hearts is subject to discipline under § 311.680.1
 and § 311.660(6).

SO ORDERED on February 9, 2010.



________________________________



JOHN J. KOPP



Commissioner
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