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DECISION

Karon L. Rowe is subject to discipline because she pled guilty to a criminal offense involving moral turpitude.
Procedure


On August 30, 2007, the Missouri Board of Cosmetology and Barber Examiners (“the Board”) filed a complaint.  On September 7, 2007, we served Rowe with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  Rowe did not file an answer to the complaint.  On February 20, 2008, we held a hearing on the complaint.  Tina M. Crow Halcomb, with Walker Crow Halcomb, LLC, represented the Board.  Although notified of the time, date, and location of the hearing, neither Rowe nor anyone representing her appeared.  The matter was ready for our decision on May 12, 2008, the date Rowe’s brief was due.  Commissioner Douglas M. Ommen, having read the full record and all the evidence, renders the decision.


The Board offered into evidence the request for admissions that was served on Rowe on September 27, 2007.  Rowe did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting  pro se. 
  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  The following facts are undisputed.
Findings of Fact

1. Rowe holds a Class CA cosmetology license issued by the Board.  It is current and active.

2. On or about June 19, 2007, Rowe pled guilty in the Circuit Court of Boone County, State of Missouri, to the crime of promoting prostitution, but the charge was reduced to attempting to promote prostitution.
3. Rowe was ordered to serve two years of unsupervised probation and pay restitution.

Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Rowe has committed an act for which the law allows discipline.
  The Board’s request for admissions asks Rowe to admit only the facts, not any application of law to fact.  In any event, statutes and case law instruct that we must “separately and independently” determine whether 
such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.


The Board argues that there is cause for discipline under § 329.140:
2.  The board may cause a complaint to be filed with the administrative hearing commission . . . against any holder of any certificate of registration or authority, permit or license required by this chapter or any person who has failed to renew or has surrendered the person’s certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
The Board argues and Rowe admits that she pled guilty to and was convicted of attempting to promote prostitution as set forth in § 567.050:
1.  A person commits the crime of promoting prostitution in the first degree if he knowingly
(1) Promotes prostitution by compelling a person to enter into, engage in, or remain in prostitution;
and § 564.011:

1.  A person is guilty of attempt to commit an offense when, with the purpose of committing the offense, he does any act which is a substantial step towards the commission of the offense.  A “substantial step” is conduct which is strongly corroborative of the firmness of the actor’s purpose to complete the commission of the offense.

Regarding this criminal offense, the Board does not state in its complaint or brief which of the above-referenced categories is met allowing discipline under subdivision (2).  However, we conclude that it is only necessary to reach the question of whether the plea is to an offense that involves moral turpitude.

We have previously concluded that patronizing prostitution was an offense involving moral turpitude.
  In past cases we treated the moral turpitude provision as we treated “essential element of which is violence” in that we looked at the crime itself rather than at the individual’s conduct in committing the crime.
  But this Commission’s previous decisions do not have precedential authority,
 and we make our analysis as follows.


In Brehe v. Missouri Dep’t of Elementary & Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds [Category 1 crimes]; (2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking [Category 2 crimes]; and (3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee [Category 3 crimes].


The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.
  In order to determine whether a crime is a Category 1 or 3 crime, the court looked at crimes for which discipline was mandated under § 168.071, which include murder, rape, and child endangerment 
in the first degree.  But the court determined that the crime the teacher committed, child endangerment in the second degree, was a Category 3 crime, and the Department of Elementary and Secondary Education was required to show the particular factual circumstances surrounding the commission of that crime.  


In evaluating whether a crime involves moral turpitude, it is not necessary to review the specific factual circumstances of the crime if a Category 1 crime is involved.  In the present case, we first evaluate whether the crime of promoting prostitution “necessarily involves moral turpitude” and is therefore a Category 1 crime.


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

Under Missouri’s standards of decency and good morals, we can conclude that crimes of actual or attempted prostitution necessarily are acts of vileness and depravity.  Prostitution is clearly contrary to our traditional standards of modesty and good morals and in fact has been a crime in this state since at least 1879.
  A review of court decisions from other states indicates that these standards are also shared by a number of other regions in this country.
  We conclude that the criminal offense of attempting to promote prostitution is a crime involving moral turpitude.  There is cause for discipline under § 329.140.2(2).

Summary


There is cause to discipline Rowe under § 329.140.2(2) because she committed a crime involving moral turpitude.

SO ORDERED on June 13, 2008.



________________________________



DOUGLAS M. OMMEN


Commissioner
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