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DECISION


Carl Rothermich is subject to discipline because he borrowed money from a client.    

Procedure


On November 13, 2006, the Director of Insurance, Financial Institutions, and Professional Registration (“the Director”) filed the complaint.  We convened a hearing on the complaint on July 25, 2007.  Kevin Hall, legal counsel for the Director, represented the Director.  Rothermich presented his case.  Rothermich filed no written argument.  Rothermich’s brief was due on October 19, 2007.  
Findings of Fact

1. Rothermich started in the insurance business in 1959.  In 1968, he held a Missouri insurance agent
 license and now holds a Missouri insurance producer license.  That license is, and was at all relevant times, active and in good standing.  
2. Genevieve Dickherber was born in 1920 and was Rothermich’s long-time friend.  She became Rothermich’s insurance customer.  In 1987, Dickherber sought investments that would accrue value for later distribution in case she required long-term care.  She had already provided for relatives and charities as she intended, so she was not interested in how investments might benefit them.  Dickherber was comfortable with her current income from a variety of investments including fixed annuities.  
3. In 2002, Dickherber had a lump in her breast, but told Rothermich that it did not pose a serious health threat.

A.  Loans

4. Rothermich and Dickherber had no relationship that gave Rothermich an insurable interest in the life of Dickherber.  Dickherber was not in the lending business.  Rothermich solicited and obtained loans at 9 percent annual interest from Dickherber.  
5. Dickherber made the loans from funds readily available in low-interest savings accounts on the following dates in the following amounts:  

	April 8, 1992
	$10,000

	March 12, 1993
	$5,000

	November 28, 1994
	$5,000

	October 7, 1996
	$30,000

	August 25, 1999
	$10,000


On October 15, 2003, Rothermich and Dickherber consolidated the loans into one loan for the entire outstanding principal of $60,000 at 9.1 percent interest.  
6. Rothermich paid $455 in interest per month to Dickherber, except when Dickherber instructed Rothermich to pay it to Marge Pugh.  Pugh was Dickherber’s favorite niece and a former employee of Rothermich.  Dickherber also instructed Rothermich to transfer the loan on her death to Pugh.  

B.  Fixed Annuities
7. A fixed annuity is a contract between the buyer and seller in which the buyer gives money to the seller, and the seller returns more money to the buyer over time.  Features typical of a fixed annuity include:

a. an accumulation phase, in which the monies invested accrue interest;
b. an annuitization phase, in which the invested and accrued monies pay out to the buyer in a stream of income for life, though accrual may continue; and  

they also typically include a death benefit, under which named persons receive a specified amount.  

8. From 1987 to 2002, Dickherber bought fixed annuities through Rothermich and at least one other seller.  Each sale of a fixed annuity through Rothermich earned him a one-time commission of 6 to 10 percent, but that commission did not come from Dickherber’s funds. When an agent recommends a transaction solely to generate commissions for the agent, that conduct is called “churning.”  Rothermich did not recommend any transaction solely to generate commissions.  
9. From 1987 to 1996, Dickherber owned 15 fixed annuities, six of which she bought through Rothermich, and the other nine of which she bought from another seller.  Of those annuities, she exchanged one that she bought through Rothermich for one that she bought 
through another seller, so that she owned a total of 14 annuities in 1996.  In 1996, 1998, and 1999, Dickherber surrendered one fixed annuity each year for vacations with her boyfriend and gifts to relatives.  
10. Rothermich and Dickherber met periodically to discuss possibilities for higher interest rates and bonuses.  Rothermich made recommendations to Dickherber and assisted her in the following transactions (“the transactions”):
a. In 1999, Dickherber exchanged one fixed annuity for another, which she assigned to a trust in 2003.

b. In 1998 and 1999, Dickherber consolidated ten annuities by exchanging them for two annuities from National Western Life Insurance Company (“National Western”), one each year.  

c. In 2002, Dickherber exchanged the two National Western annuities for two annuities from Allianz Life Insurance Company of North America (“Allianz”).

In each transaction, Dickherber’s gain from buying the new fixed annuity, in bonuses and higher interest rates, was greater than the charges for surrendering an old fixed annuity, so all such transactions profited Dickherber as she desired.  

11. Rothermich explained to Dickherber that the National Western fixed annuities offered a lump sum payout with no surrender charge and that the Allianz fixed annuities did not.  But the Allianz annuities offered $17,000 more in guaranteed payments and offered less expensive access to Dickherber’s principal if she needed long-term care.  The National Western-to-Allianz transactions thus benefited the payable-on-death beneficiaries (“the beneficiaries”) of the annuities less than they benefited Dickherber.  But Dickherber’s objective was not care of the beneficiaries.  Her objective was to increase her assets for her own needs.  

C.  Grievance
12. Dickherber died in 2003.
13. Rothermich could not pay the principal of the loans he owed to Pugh.  
14. The beneficiaries of the Allianz fixed annuities learned that they had two options for payout:  

· five annual payments with no surrender charge; or 

· one lump sum with a $13,309.33 surrender charge. 

The beneficiaries chose the one lump sum and thus incurred the surrender charge.  
15. By letter dated April 28, 2005, the beneficiaries filed a grievance against Rothermich with the Director (“the grievance”).  On July 26, 2005, the Director convened a conference with Rothermich and two investigators.  Rothermich explained how cited transactions profited Dickherber in the way Dickherber intended.  
16. Rothermich settled his dispute with the beneficiaries, Pugh, and Dickherber’s estate by naming the beneficiaries and Pugh as beneficiaries of one of his term life insurance policies.  The policy pays $100,000.  When the beneficiaries settled their dispute with Rothermich, they withdrew their grievance.  

Conclusions of Law


We have jurisdiction to hear a complaint from the Director.
  The Director has the burden to prove facts
 upon which the statutes, in effect when such facts occurred
 and cited in the complaint,
 allow discipline.  From 1987 to 2002, insurance agents are subject to discipline under § 375.141.
  

I.  Loans
From 1994 to 1999, insurance agents are subject to discipline if they:

In their dealings as an agent, broker or insurance agency, knowingly violated any provisions of, or any obligation imposed by, the laws of this state, department of insurance rules and regulations[.
]

Knowingly means “with awareness, deliberateness, or intention” with respect to actions, not knowledge of the law.
  

The Director cites Regulation 20 CSR 700.1-140(4):

No insurance producer shall obtain or solicit for a loan from an insurance client or former or prospective insurance client or any type of ownership interest in any insurance policy held by an insurance client or former or prospective insurance client.  This prohibition shall not apply—


(A) When it is the usual occupation or practice of the insurance client or former or prospective insurance client to receive and process loan applications and to provide loans to the public as an owner, officer, director or employee of an institution in the business of providing such loans; or


(B) When there exists a relationship between the insurance client or former or prospective insurance client and the insurance producer which gives rise to an insurable interest.
That regulation was in effect on June 30, 1994,
 after which Rothermich obtained $45,000 in loans from Dickherber.  
Rothermich appears to have treated himself as a fixed annuity, holding Dickherber’s funds as principal and paying regular interest.  Rothermich argues that he did not know about any regulatory ban on loans from clients, and he expresses remorse for violating the regulation.  
Those circumstances are not within the regulation’s enumerated exceptions.  Rothermich is subject to discipline for violating the regulation against borrowing money from a customer.    

II.  Fixed Annuities

From 1987 to 2002, insurance agents were subject to discipline if they:
Demonstrated lack of trustworthiness or competence[.
]
To be untrustworthy is to be not “worthy of confidence” or “dependable.”
  To lack competence is to lack generally a professional ability or the disposition to use it.
  The Director argues that Rothermich’s recommendations on the annuities were merely churning:  enriching himself with commissions at the expense of unnecessary and multiple surrender charges against Dickherber’s assets.  

a.  Evidence


We admitted the Director’s exhibits because Rothermich made no objection, even though they lack the foundation required by the statutes.  We must consider hearsay admitted without objection.
  But we need not assign it controlling weight.
  

For example, the Director offers Exhibit 2, the beneficiaries’ grievance against Rothermich, in which the beneficiaries accuse Rothermich of exploiting Dickherber while she was dying of cancer, as proof of that charge.  The beneficiaries made the grievance outside of the hearing, but the grievance’s probity depends on the beneficiaries’ credibility because the grievance is really their testimony.  Those characteristics mark the grievance as hearsay.
  

A hearsay statement is inadmissible at hearing absent an exception to the rule barring its use.
  While the technical rules of evidence do not apply in a contested case, we must apply fundamental rules of evidence.
  On that issue, the burden of proof is with the Director.


The Director laid the following foundation:  


Q
I’m going to hand you what’s been marked Exhibit 2, and do you recognize Exhibit 2?

A
Yes, this is the letter I received from those two nieces, Jo Ann and Brenda Dickherber.

Q
Did you obtain Exhibit 2 in your normal and ordinary course of business as an investigator?

A
Yes, I did.  

Q
Does Exhibit 2 appear to be in the same condition as when you first received it?

A
Yes.[
]  
That foundation, including how anyone “obtained” a document, supports no exception to the hearsay rule known to us.  

Section 536.070 provides:

In any contested case:

*   *   *


(10) Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or record of an act, transaction, occurrence or event, shall be admissible as evidence of the act, transaction, occurrence or event, if it shall appear that it was made in the regular course of any business, and that it was the regular course of such business to make such memorandum or record at the time of such act, transaction, occurrence, or event or within a reasonable time thereafter.  All other circumstances of the 
making of such writing or record, including lack of personal knowledge by the entrant or maker, may be shown to affect the weight of such evidence, but such showing shall not affect its admissibility.  The term “business” shall include business, profession, occupation and calling of every kind.
(Emphasis added.)  That statute requires information about conditions of the making of the document, not how an investigator “obtained” it.  No such evidence appears in the record.  Nothing shows that any business’ regular course included making a document like the grievance, or that the grievance is such a document, or otherwise gives it the “appear[ance] that it was made in the regular course of any business[.]”  

Also, the Director offered Exhibit 5:


Q
I’m going to hand you what has been marked Exhibit 5.  Would you agree Exhibit 5 is basically a chart of her case history?

A
Yes, it is.

Q
Does Exhibit 5 fairly and accurately reflect the case history of Ms. Dickherber?  

A
Yes, it does.

Q
Do you think it would help you in explaining her history?

A
Yes, it would.

MR. HALL:  At this time I’d ask Exhibit 5 be admitted onto the record.  

COMMISSIONER KOPP:  Ma’am, did you prepare this exhibit?


THE WITNESS:  No, it was prepared by a legal secretary.


COMMISSIONER KOPP:  You’ve reviewed the exhibit?


THE WITNESS:  Yes, I have in detail.


COMMISSIONER KOPP:  And it’s accurate, as far as you know?


THE WITNESS:  Yes.[
 ]
Section 536.070 provides:

In any contested case:

*   *   *

 
(11) The results of statistical examinations or studies, or of audits, compilations of figures, or surveys, involving interviews with many persons, or examination of many records, or of long or complicated accounts, or of a large number of figures, or involving the ascertainment of many related facts, shall be admissible as evidence of such results, if it shall appear that such examination, study, audit, compilation of figures, or survey was made by or under the supervision of a witness, who is present at the hearing, who testifies to the accuracy of such results, and who is subject to cross-examination, and if it shall further appear by evidence adduced that the witness making or under whose supervision such examination, study, audit, compilation of figures, or survey was made was basically qualified to make it.  All the circumstances relating to the making of such an examination, study, audit, compilation of figures or survey, including the nature and extent of the qualifications of the maker, may be shown to affect the weight of such evidence but such showing shall not affect its admissibility.  

(Emphasis added.)  The Director’s witness did not testify, because she was not asked, that she supervised the preparer or that either such preparer or she was qualified to make Exhibit 5.  
Further, the Director offered the opinion of his investigators.  The investigators’ opinion testimony is subject to the following statutory standard:  

The facts or data in a particular case upon which an expert bases an opinion or inference may be those perceived by or made known to him at or before the hearing and must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.[
]

Which facts an investigator reasonably relies on to assess the suitability of an insurance agent recommendation, the record does not show.  

b.  Suitability

The Director alleges that Rothermich’s recommendations to Dickherber were not suitable, a term that finds no definition in any law or evidence cited by the Director. 

The Director argues that no one in Dickherber’s condition – physical, mental, and financial – should ever purchase fixed annuities, so Rothermich must have coerced Dickherber into the transactions.  Those allegations stand upon no first-hand knowledge.
  The investigators attempted to assess Dickherber’s physical and mental health and investment sophistication from documents that do not address those issues.  Rothermich testified to Dickherber’s financial status and strategy.  According to that testimony, Dickherber had already made plans for the beneficiaries, other members of her family, and charitable causes.  Her objective was the continued accrual of wealth and protection against possible expenses for long-term care due to her advanced years.  Rothermich’s testimony stands on his undisputed first-hand observations.  

The Director’s investigator testified:


Q. . .   Would you characterize the practices of Mr. Rothermich in this case as coercive?  


A
Absolutely.  For this individual to have owned 20 separate pension plans during her lifetime, many of them sold right up into the final years of her life, somebody had to convince her that she should do that.  Normally an elderly senior citizen of her age doesn’t get up in the morning with the idea I think I’ll buy another pension plan.  Somebody must have convinced her to do it.  These that she purchased especially during the last five or six years of her life she was probably persuaded to do it by Mr. Rothermich.[
]
But Dickherber plainly had an affinity for annuities as her several purchases of them, before she ever sought recommendations from Rothermich, show.  We must not base our decision on conjecture.
  
The Director cites the number of separate annuities that Dickherber bought through Rothermich.  But Rothermich reduced the number of fixed annuities that Dickherber held at one time to two by consolidating ten of them.  Of those ten, Rothermich sold only three, and of those three, one was an exchange for a fixed annuity that Rothermich did not sell.  
The Director also alleges that Dickherber “may have”
 surrendered annuities in 1996 and 1999 to fund loans to Rothermich in those years.  His evidence is that Dickherber surrendered an annuity and loaned money to Rothermich in the same year.  The Director’s speculation does not outweigh Rothermich’s knowledge as to the sources of Dickherber’s funds, to which he testified.  

The Director’s remaining allegation is that fixed annuities are always a better investment for younger customers.  But the Director’s investigators offered no industry standard by which to measure the age at which someone should stop buying or exchanging annuities.  The investigators repeatedly noted that Rothermich assisted Dickherber with an exchange soon before her death, but did not show that anyone knew her death was imminent.  Also, even if the Director had a strategy for Dickherber that was better than her own, it would not prove the Director’s case.  The Director suggests alternative investments for someone like Dickherber, but has not shown what an insurance agent does when a customer prefers a strategy that is less than optimal.  
The Director’s suspicions may have supported an investigation, but they do not constitute a preponderance of the evidence.  The Director has not shown that Rothermich’s 
recommendations were unsuitable.  We conclude that Rothermich is not subject to discipline for such conduct.  
c.  Excess Charges

The Director argues that Rothermich exposed Dickherber to unnecessary surrender charges:  
There really was no reason for those to be replaced with new contracts simply to continue accumulation in another annuity contract.
*   *   *

She simply wanted to accumulate money.  She could have done that staying with the contracts that she had originally without the need to replace them with newer contracts that basically provided the same benefit to her.[
]
That is true only if one ignores Rothermich’s undisputed evidence.  

Rothermich showed the following as to the challenged transactions.  As to all the transactions, none of Rothermich’s commissions came from Dickherber’s funds.  As to the transfer from National Western to Allianz, Dickherber gained more in first-year bonuses than she lost in surrender charges.  As to the surrender of the Allianz annuities, the Director cites no charges to Dickherber.  The Director cites only charges that the heirs, who were not Rothermich’s customers, incurred at their own option.  
The Director does not address the guaranteed bonus payments or improved interest rates resulting from those transactions as Rothermich testified to them.  Yet the Director has been aware of those matters since at least July 26, 2005, the date of his informal conference with Rothermich.  The Director has yet to offer evidence to rebut those facts or argument to show how they violate any duty of an insurance agent.  As with the suitability charges, the Director’s 
witnesses testified in generalities and assumptions.  They showed no breach of any standard in any transaction.  The Director has not shown that Rothermich churned Dickherber’s accounts.  We conclude that Rothermich is not subject to discipline for incurring excess charges.  
Summary


Rothermich is subject to discipline under § 375.141.1(1) for taking loans from a client.
  
SO ORDERED on November 29, 2007.  


________________________________



JOHN J. KOPP



Commissioner

�Insurance agent licenses became insurance producer licenses by operation of § 375.012.2, RSMo Supp. 2006, but that statute was not effective until January 1, 2003.  Section B, S.B. 193, 91st Gen. Assem., 1st Reg. Sess., (2001 Mo.Laws 977, 1004).  That effective date is after the events alleged in the complaint, so § 375.012.2, RSMo Supp. 2006, does not apply to these events.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F.Supp. 918, 920-21 (E.D. Mo., 1984).  Statutory references are to RSMo 2000 unless otherwise noted.


�Section 621.045.1, RSMo Supp. 2006.  


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Section 1.170; Comerio v. Beatrice Foods Co., 595 F.Supp. 918, 920-21 (E.D. Mo., 1984).  


�Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).  


�The complaint also cites provisions of § 375.141.1, RSMo Supp. 2006, but that statute was part of S.B. 193, 91st Gen. Assem., 1st Reg. Sess., so it does not apply, as discussed in footnote 1. 


�Section 375.141.1(1).


�Rose v. State Bd. of Regis'n for the Healing Arts, 397 S.W.2d 570, 577 (Mo. 1965).


�Section (4) of the regulation was subsection (2)(F) until February 28, 2003.  27 Mo. Reg. 1400, 1401 


(Aug. 15, 2002); 28 Mo. Reg. 188 (Jan. 16, 2003); § 536.023.8.  


�Section 375.141.1(4).


�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 1344 (11th ed. 2004). 


�Section 1.020(8); Johnson v. Mo. Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


�Section 536.070(8); Clark v. FAG Bearings Corp., 134 S.W.3d 730, 736 (Mo. App., S.D. 2004).  


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).


�State v. Bell, 62 S.W.3d 84, 89 (Mo. App., W.D. 2001).  


�Jamison v. Dep't of Soc. Servs., Div. of Family Servs., No. SC87360 (2007 Mo. LEXIS 35) (Mo. banc Mar. 13, 2007).  


�� HYPERLINK "https://www.lexis.com/research/buttonTFLink?_m=1de8b3d4cb7d20cae00e7567786abf6e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20Mo.%20Admin.%20Hearings%20LEXIS%20126%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=5&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b136%20S.W.3d%20786%2cat%20792%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzb-zSkAk&_md5=43654f64efe4ed57b933cef17f80e747" \t "_parent" �Lagud v. Kansas City Bd. of Police Comm'rs, 136 S.W.3d 786, 792� (Mo. banc 2004).


�State v. Porras, 84 S.W.3d 153, 157 (Mo. App., W.D. 2002).  


�Tr. at 16.  


�Tr. at 20 .  


�Section 490.065.3.


�The beneficiaries’ grievance claimed first-hand knowledge of the facts.  But the Director did not call them to testify, perhaps because they repudiated the grievance once they settled their dispute with Rothermich. We assign no weight to the beneficiaries’ allegations.  


�Tr. at 71-72.


�Lester E. Cox Med. Center v. Labor & Indus. Relat. Comm'n, 593 S.W.2d 610 (Mo. App., S.D. 1980).


�Tr. at 66.


�Tr. at 60-61.
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