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)
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)

DECISION

Rostie Enterprises LLC, d/b/a The Medicine Shoppe (“The Medicine Shoppe”) is subject to discipline for incompetency, misconduct, gross negligence, dishonesty, misrepresentation, for violating the professional trust and confidence held with its employees, and for violating the drug laws, rules, and regulations of this state and of the United States.
Procedure


On October 13, 2006, the Missouri Board of Pharmacy (“the Board”) filed a complaint seeking our determination that there is cause to discipline The Medicine Shoppe.  On 
November 27, 2006, The Medicine Shoppe, through Samantha Anne Harris of Hanrahan Trapp, P.C., answered the complaint.  On September 5 and 6, 2007, we convened a hearing.  Lanette Gooch of Newman, Comley and Ruth, P.C. represented the Board.  Harris represented The Medicine Shoppe.


On September 10, 2007, The Medicine Shoppe filed a motion to amend its answer.  On September 11, 2007, the Board responded, opposing the motion.  On September 12, 2007, we issued an order stating we would take the motion with the case.  We grant the motion, for reasons discussed below.


On May 20, 2008, we issued an order to the parties to show cause why the case should not be held in abeyance until after the completion of the proceedings in United States of America v. Mary Lynn Rostie et al., then pending in the District Court for the Western District of Missouri.  The Board opposed the abeyance, but we placed the case in abeyance by our orders of June 17 and September 24, 2008.  In the latter order, we also stated we would open the record for the Board to file, as exhibits, judicial records from United States v. Rostie as they became available.  On April 26, 2011, the Board filed a “motion to dissolve stay order, reopen the record, and request for final decision.”  The Board attached certified copies of the judgment of conviction, indictment, and plea agreement in United States v. Rostie.  We granted the Board’s motion on May 11, 2011, and opened the record to admit the above-referenced certified copies.  This case became ready for our decision on that date. 

Commissioner Mary E. Nelson, having read the full record including all the evidence, renders the decision.

Findings of Fact
1. At all relevant times, Mary Lynn Rostie (“Rostie”) was a member, the pharmacist-in-charge, and an employee of Rostie Enterprises, LLC, doing business as The Medicine Shoppe, located in Belton, Missouri. 
2. The Medicine Shoppe held a pharmacy permit at all relevant times.

3. At all relevant times, the apparent business or affairs of The Medicine Shoppe was the practice of pharmacy as defined in § 338.010.1. 
The Inspection
4. On October 20, 2005, the Board sent one of its inspectors, Frank Van Fleet, to conduct a routine inspection of The Medicine Shoppe.
5. During that routine inspection, Van Fleet discovered faxed prescriptions sent to The Medicine Shoppe on April 7 and 12, 2005 and, in furtherance of his investigation, asked Rostie to generate utilization reports
 for prescriptions submitted for patients of Dr. Peter Okose and Dr. Christopher L. Elder, as well as patient profiles for 41 patients Van Fleet selected randomly from the above-referenced utilization reports.
The Scheme
6. At a date prior to September 1, 2004, Rostie was contacted by Cindy Martin, who had previously worked for Rostie as a pharmacy technician.  Martin’s purpose in contacting Rostie was to explore the possibility of Rostie’s filling controlled substance prescriptions for physicians whose practices were located in the Houston, Texas, area.

7. Martin knew Troy Solomon, who lived in Houston, Texas.  
8. In subsequent communications between Rostie and Solomon, Solomon presented himself as the “agent” for the physicians Christopher L. Elder, Peter Okose, and Juan Botto (sometimes referred to as the “Texas physicians”).
9. Except for a few prescriptions sent and filled early in the scheme created by Rostie, Solomon, and the Texas physicians, all of the Texas physicians’ prescriptions at issue were faxed by Solomon to Rostie from one of two phone numbers—Solomon’s home phone number (which showed in fax reports as belonging to Lucy Solomon, Solomon’s wife) or a UPS store.

10. All such prescriptions from the Texas physicians were faxed by Solomon to Rostie after business hours.

11. To pay for the dispensed drugs, Solomon sent checks to Martin, who would cash them and give Rostie the cash.  There were no bookkeeping entries or other records to indicate which prescriptions were being paid for by any particular transfer of funds from Solomon to Martin to Rostie.
12. None of the prescriptions Rostie filled for patients of Okose and Elder were paid for, in whole or in part, by insurance.
Elder

13. At all relevant times, Elder was a physician whose practice was located in Houston, Texas. 
14. On a date prior to September 1, 2004, Rostie, Solomon, and Elder held a conference call concerning Rostie’s filling Elder’s prescriptions. After that conversation, Rostie never again spoke with Elder.
15. Between September 1, 2004 and August 31, 2005, Solomon sent 15,504 prescriptions issued by Elder to Rostie to fill.

16. All prescriptions issued by Elder and sent to Rostie prescribed one or more of the following drugs, in their respective quantities – hydrocodone/APAP 10/650mg tablets
 (120 count), alprazolam 2mg tablets
 (90 count), and Promethazine with codeine 6.25mg-10mg syrup (240 ml).  Except for one prescription for antibiotics, none of the prescriptions Rostie filled for Elder’s patients were for any other drugs, medications, or substances.

17. Elder’s prescriptions were not only for the same drugs in the same strengths and quantities, but those same drugs were issued to large groups of people on the same days.  A random sampling of data concerning prescriptions Rostie filled for fourteen of Elder’s patients, contained in a utilization report generated at Van Fleet’s request, revealed the following: 
	Date
	Drugs prescribed
	Number of patients

	September 14 or 22, 2004
	Alprazolam and Hydrocodone/APAP
	133

	November 6, 2004
	Alprazolam and Hydrocodone/APAP
	77

	December 6 or 8, 2004
	Alprazolam, Hydrocodone/APAP, and Promethazine with codeine
	134

	December 28, 30, or 31, 2004
	Alprazolam, Hydrocodone/APAP, and Promethazine with codeine
	134

	January 25 or 27, 2005
	Alprazolam, Hydrocodone/APAP, and Promethazine with codeine
	134

	February 23, 2005
	Alprazolam, Hydrocodone/APAP, and Promethazine with codeine
	134

	March 24 or 25, 2005
	Alprazolam, Hydrocodone/APAP, and Promethazine with codeine
	134

	April 29, 2005
	Alprazolam, Hydrocodone/APAP, and Promethazine with codeine
	138

	June 4, 2005
	Hydrocodone/APAP and Promethazine with codeine
	138

	July 6, 2005
	Hydrocodone/APAP and Promethazine with codeine
	138

	July 22 or 25, 2005
	Hydrocodone/APAP and Promethazine with codeine
	138

	August 16, 17, or 23, 2005
	Hydrocodone/APAP and Promethazine with codeine
	(impracticable to count)

	October 4, 2005
	Hydrocodone/APAP and Promethazine with codeine
	(impracticable to count)


Other such utilization reports revealed the same pattern—prescriptions were issued and sent to Rostie in large quantities on the same days, all of which prescribed the same drugs.
18. Hydrocodone/APAP is a Schedule III controlled substance.

19. Alprazolam is a Schedule IV controlled substance.

20. Promethazine with codeine is a Schedule V controlled substance.

21. Rostie’s gross revenue from sales of drugs dispensed pursuant to Elder’s prescriptions totaled $519,921.27.
Okose

22. At all relevant times, Okose was a physician whose practice was located in Houston, Texas.
23. On a date prior to January 4, 2005, Rostie, Solomon, and Okose held a conference call concerning Rostie’s filling Okose’s prescriptions.  After that conversation, Rostie never again spoke with Okose.

24. Starting around January 4 through October 22, 2005, Solomon sent 10,959 prescriptions issued by Okose for Rostie to fill.

25. All such prescriptions issued by Okose prescribed only one drug – hydrocodone/APAP, in one of two strengths—either 10/500mg or 10/650mg.  All prescriptions were for 120 tablets.
26. All of Okose’s prescription blanks submitted as exhibits in this case were pre-printed with the language, “Lorcet 10/650mg 1 tablet PO.”
27. On April 7, 2005, Solomon faxed to Rostie, from his home telephone number, 44 prescriptions written on Okose’s prescription blanks.  All 44 prescriptions were for Lorcet 10/650mg, 120 count.  None of the prescriptions bore Okose’s signature.

28. On April 12, 2005, Solomon faxed to Rostie, from his home phone number, 56 prescriptions written on Okose’s prescription blanks.  All 56 prescriptions were for Lorcet 10/650mg, 120 count.  Thirty-two of the 56 prescriptions were for patients with the last name of Johnson.  Further, the first names of those patients had an alphabetical pattern:  Clinton, Darrell, Davrick, Derrick, Debra, Eugeno, Henry, Jules, Ken, Leona, Lori, Matthew, Michelle, Melissa, Nathan, Orestes, Patrick, Rachel, Ralph, Ramona, Randy, Rhonda, Richard, Ricky, Robin, Rodney, Ronald, Rebecca, Sandra, Teresa, Terrence, Thelma, and Todd.
29. On April 7, 8, and 12, 2005, Rostie filled 83 original prescriptions for Okose’s patients whose last names began with the letters A or B, including 24 with the name “Allen” and 20 with the name “Anderson.”  None of Okose’s patients whose prescriptions were filled by Rostie on those days had last names starting with any other letter.
30. On April 16, 2005, Rostie filled original prescriptions for 69 patients of Okose.  Of those 69 patients, 43 had last names beginning with the letter T (21 with the last name of Thomas), and 20 had a last name of Johnson.
31. On April 21, 2005, Rostie filled original prescriptions for 79 of Okose’s patients.  Of those 79 patients, 59 had last names beginning with the letter M.
32. Rostie’s gross revenue from sales of drugs dispensed pursuant to Okose’s prescriptions totaled $454,172.93.
Botto
33. At all relevant times, Botto was a physician whose practice was located in Houston, Texas.

34. Solomon sent Botto’s prescriptions to Rostie by fax, in the same manner he sent Elder’s and Okose’s prescriptions.

35. During 2005, Rostie filled prescriptions from Botto for Promethazine with codeine 6.25mg-10mg syrup (240 ml) for a total amount of 45 gallons.

36. The only prescriptions Rostie filled for Botto were for Promethazine with codeine 6.25mg-10mg syrup.
Rostie’s Knowledge of her own Actions

37. Rostie, as a member of Rostie Enterprises, LLC, knew of the actions Rostie took as set out above.
Conclusions of Law
We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving by a preponderance of the evidence that acts were committed for which the law allows discipline.
  
We must judge the credibility of witnesses, and we have discretion to believe all, part, or none of the testimony of any witness.
  Based upon the inconsistency, implausibility, and lack of corroboration of her testimony, Rostie was not a credible witness.  Our findings of fact reflect this credibility determination.  
The Medicine Shoppe’s Motion to Amend its Answer

The Medicine Shoppe’s original answer admitted the following allegations of the complaint:

23.  As a pharmacist, Ms. Rostie had a responsibility to properly dispense controlled substance prescriptions.

* * *

38.  The Medicine Shoppe did not assure that all state and federal laws concerning drug distribution and control were complied with so that no violations occurred.

* * *

42.  Cause exists for Petitioner to take disciplinary action against Respondent’s license
 under § 338.055, RSMo, which states in pertinent parts:

(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

* * *

(13) Violation of any professional trust or confidence;

* * *

(15) Violation of the drug laws or rules and regulations of this state, any other state or the federal government.

After the Board pointed out The Medicine Shoppe’s admissions at the end of the hearing, The Medicine Shoppe made an oral motion to amend its pleadings, and followed with a written motion, both of which the Board opposed.  In its motion, The Medicine Shoppe pointed out that the averments in its answer in this case matched the allegations of the companion case to this one, Missouri Bd. of Pharmacy v. Mary Lynn Rostie,
 and it did not intend to admit, for instance, that cause existed to discipline its permit under all of the potential grounds of 
§ 338.055.2 the Board alleged.  

The Board, correctly, cites Ferrellgas, Inc. v. Edward A. Smith P.C. for the following:

In granting leave to amend a pleading, the court is to consider the hardships to the moving party if the request is denied, the reasons for failure to include the matter in a designated pleading, and the injustice caused the opposing party when the request is granted.[
]
The Board also alleged, correctly, that The Medicine Shoppe “made no effort to amend her (sic) pleadings until after all evidence was submitted and closing arguments were requested,” and  it had no opportunity to change its strategy for hearing, asked for a continuance, or request additional discovery.  
But The Medicine Shoppe was not the only party to wait until the last minute.  The Board waited until the last few minutes of the last day of the hearing to raise The Medicine Shoppe’s pleading defects.
  Further, when those defects were raised, the Board made no motion for any potentially appropriate relief, such as a decision on the pleadings under our Rule 1 CSR 15-3.440(4).  By waiting until the end of the hearing to raise The Medicine Shoppe’s pleading 
defects for the first time, it waived its objection to those defects.
  Also, applying the Ferrellgas considerations, we find the hardship to The Medicine Shoppe would be substantial if its motion were denied, as its reason for erroneous pleading was plausible, and the injustice to the Board negligible, since it put on its entire case as if The Medicine Shoppe had pled correctly.  We grant The Medicine Shoppe’s motion to amend its answer.

Rostie’s Criminal Case
As we set out above under “Procedure,” we asked the parties to show cause why this case should not be placed in abeyance pending the outcome of Rostie’s federal criminal case.  The Board responded, raising two issues – the issues in the federal criminal case were different from the issues here, and delaying administrative action in this case would, if discipline were warranted, delay the imposition of such discipline, thus allowing a pharmacist whose license deserved to be disciplined to continue practicing pharmacy.
Another, more practical, issue arose when we reviewed the record in this case.  Pursuant to our order of September 24, 2008, the Board filed certified copies of the indictment, judgment of conviction, and Rostie’s signed plea agreement.  In the plea agreement, Rostie admitted the prescriptions in question were unlawful and invalid, and the prescriptions were not issued for a legitimate medical purpose in the usual course of professional practice.
At first, these documents appeared to make our work easier.  As set out under “Grounds for Discipline” below, the Board accused Rostie of violating the drug laws of “this state, any other state or the federal government.”
  The certified copy of the judgment of conviction constituted incontrovertible evidence that Rostie violated federal drug laws, specifically 21 U.S.C. §§ 841(a)(1), (b)(1)(D), (b)(2), (b)(3), and 846.  Second, the certified copy of the plea 
agreement, signed by Rostie and her attorney, made clear what the Board’s case could only hint at – that Rostie was deliberately and knowingly involved in an illegal conspiracy to dispense millions of pills and hundreds of gallons of prescription cough syrup.

But while the Board alleged (and we have found) that Rostie violated state and federal drug laws, it never alleged that Rostie violated the particular drug laws set out in the judgment of conviction.  The Missouri Court of Appeals has described the required degree of specificity for an agency’s factual allegations:

The specificity of charges could be at essentially three levels.  The most general is simply a statement that the accused has violated one or more of the statutory grounds for discipline without further elaboration, i.e., he has been grossly negligent.  Such an allegation is insufficient to allow preparation of a viable defense.  The second level involves a greater specificity in setting forth the course of conduct deemed to establish the statutory ground for discipline.  The third level involves a degree of specificity setting forth each specific individual act or omission comprising the course of conduct.  Due process requires no more than compliance with the second level.[
]
We cannot find discipline for uncharged conduct.
  We can find cause for discipline only on the law cited in the complaint.
  Because the complaint did not allege that Rostie violated 21 U.S.C. §§ 841 or 846, we could not find her subject to discipline for such violation.


The uncharged conduct issue also arose with respect to the specific factual admissions in Rostie’s plea agreement.  While we have used admissions in plea agreements to support findings of fact in the past,
 and Rostie’s admissions therein are, on their face, admissible under the party-opponent exception to the hearsay rule,
 the Board not only did not plead the matters 
that she admitted in the plea agreement, but its opposition to our proposal to hold the case in abeyance indicates that it only intended to go forward with the allegations it made and the evidence it presented.  Specifically, the Board did not allege that Rostie had actual knowledge that Elder’s prescriptions were not issued for a legitimate medical purpose by a practitioner acting in the usual course of his medical practice.
  Therefore, we take no notice of either the conviction or the admissions in the plea agreement in making this decision.
Rostie’s Actions as Imputed to The Medicine Shoppe
The complaint alleges the following about The Medicine Shoppe:

· The quantity and nature of the prescriptions should have suggested to The Medicine Shoppe that the prescriptions were suspicious, and violated Missouri rules and regulations governing the practice of pharmacy by continuing to do so;

· The Medicine Shoppe filled and dispensed controlled substance prescriptions that were not signed by the prescriber;

· The Medicine Shoppe’s employees and customers had a relationship of trust and confidence with The Medicine Shoppe, which The Medicine Shoppe violated;
· The Medicine Shoppe did not assure that all state and federal laws concerning drug distribution and control were complied with so that no violations occurred; and

· The Medicine Shoppe’s conduct constituted a violation of the drug laws and regulations of this state and of the federal government.

However, all these things were actually done by Rostie, and her behavior is imputed to The Medicine Shoppe.  The Board’s brief elaborates and alleges that because Rostie “by and through her association with [The Medicine Shoppe]” was the permit holder, her conduct makes The Medicine Shoppe’s permit subject to discipline.  We disagree with this position because Rostie was not the permit holder; The Medicine Shoppe was.  Missouri law, consistent with other states, 
recognizes the limited liability company’s status as separate from its members.
  Therefore, we must determine whether grounds exist to impute Rostie’s behavior to The Medicine Shoppe.  
Section 347.065
 provides in relevant part:

1.  Except as provided in subsection 2 of this section, every member is an agent of the limited liability company for the purpose of its business and affairs, and the act of any member, including, but not limited to, the execution of any instrument, for apparently carrying on in the usual way of the business or affairs of the limited liability company of which he is a member binds the limited liability company, unless the member so acting has in fact no authority to act for the limited liability company in the particular matter, and the person with whom he is dealing has knowledge of the fact that the member has no such authority. 

2.  If the articles of organization provide that management of the limited liability company is vested in one or more managers: 
(1) No member, acting solely in his capacity as a member, is an agent of the limited liability company; and 

(2) Every manager is an agent of the limited liability company for the purpose of its business and affairs, and the act of any manager for apparently carrying on in the usual way of the business or affairs of the limited liability company of which he is a manager binds the limited liability company, unless the manager so acting has, in fact, no authority to act for the limited liability company in the particular matter, and the person with whom he is dealing has knowledge of the fact that the manager has no such authority. 

3.  An act of a member or manager which is not apparently for the carrying on the usual way of the business or affairs of the limited liability company does not bind the limited liability company unless authorized in accordance with the terms of the operating agreement, at the time of the transaction or at any other time.
Rostie was a member of The Medicine Shoppe.  Therefore, under § 347.065.1, she was an agent for The Medicine Shoppe for the purpose of its business and affairs, and her acts were to apparently carry on in the usual way of the business or affairs of The Medicine Shoppe.  From 
the evidence adduced at the hearing and our reading of the pleadings and briefs, we think it safe to assume the usual way of the business or affairs of The Medicine Shoppe was as described in the statutory definition of the practice of pharmacy, which at all relevant times was:

the interpretation and evaluation of prescription orders; the compounding, dispensing and labeling of drugs and devices pursuant to prescription orders; the participation in drug selection according to state law and participation in drug utilization reviews; the proper and safe storage of drugs and devices and the maintenance of proper records thereof; consultation with patients and other health care practitioners about the safe and effective use of drugs and devices; and the offering or performing of those acts, services, operations, or transactions necessary in the conduct, operation, management and control of a pharmacy.[
]
Even in the Texas scheme, Rostie dispensed and labeled drugs pursuant to prescription orders and maintained proper records.  Further, the records (such as utilization reports) and documentation (such as fax cover sheets) Van Fleet obtained, and that the Board submitted as evidence in this case, state on their respective faces they are The Medicine Shoppe’s records and documentation. There was no evidence that The Medicine Shoppe was operated by one or more of its managers instead of its member(s),
 so § 347.065.2 would not apply.  Therefore, Rostie was an agent of The Medicine Shoppe and, per § 347.065.1, her actions bound The Medicine Shoppe.

The red flags

There were a number of “red flags” that the Board alleges should have warned The Medicine Shoppe that the prescriptions were not issued for a legitimate medical purpose and were excessive, suspicious, or both.  Because the “red flag” concept applies in several places 
throughout the case, we set them out here and refer to them as appropriate when considering the specific grounds for discipline.

Red flag number 1- the large volume of prescriptions

The scheme had an assembly line sameness, which we suspect was necessary in order to process the high volume of controlled substance prescriptions Rostie filled for the Texas physicians’ patients.  As we set out in our findings of fact above, from September 1, 2004 until August 31, 2005, Rostie filled 15,504 prescriptions for Elder’s “patients.”  From January 22 until October 4, 2005, Rostie filled 10,959 prescriptions for Okose’s “patients.”  And between January 4 and September 22, 2005, Rostie filled prescriptions for Botto’s “patients” for 45 gallons worth of Promethazine with codeine.

Van Fleet testified Rostie told him that, other than the Texas prescriptions, she filled an average of 125 prescriptions a day, and  she was filling an average of 50 a day for Elder and Okose.  By those figures, the Texas prescriptions accounted for a 40% increase in The Medicine Shoppe’s prescription volume.  But our calculations, showing Rostie filled, on average, about 86 prescriptions a day for Elder and Okose, raise that figure to a 68.8% increase in prescription volume.  When Van Fleet confronted Rostie with the large volume of prescriptions, she acknowledged it was a problem – not because the prescriptions were suspicious, but because she was having a hard time filling the prescriptions as they came in.  

To press this point, the Board cited our decision in Missouri Board of Pharmacy v. PBM Pharmacy,
  where we held that foremost among the circumstances that a bona fide physician-patient relationship did not exist was PBM’s receipt of 649 prescriptions from a Florida physician in one month.  As we stated in that decision, any scheme by which a pharmacy 
receives an average of 23 such prescriptions a day, seven days a week, is inherently suspect for lack of a bona fide physician-patient relationship.

In this case, the average daily prescriptions dwarf those in PBM.  Applying the seven-day-a-week, holidays-included metric we applied in PBM, we calculate  Rostie filled an average of 43 prescriptions
 for Okose every day.  Similarly, Rostie filled an average of 42.5 prescriptions a day on a seven-day, holidays-included schedule for Elder.
  In other words, just for Okose and Elder, Rostie was filling well over three times the average daily number of prescriptions we found to be inherently suspect in PBM.

Rostie testified at the hearing that she understood the large volume of prescriptions was caused by the physicians’ practice of having the drugs on hand to give to the patients when the patients came in for examination or consultation.  We discuss this defense below under “Rostie’s affirmative defenses.”
Also at the hearing, Rostie asserted that while she noted the volume of prescriptions was unusual, she dismissed that unusual nature by saying, “That’s what pharmacy is.  There’s always something unusual coming up.”
  That may be, but as we note below, 4 CSR 220-2.090(2)(F) required her to verify excessive or suspicious – i.e., unusual – requests prior to dispensing.  By any reasonable standard, the number of the Texas prescriptions was both excessive and suspicious.  

Red flag number 2- same last names, last names 
that begin with the same letter, alphabetical 
order of first names of Okose’s patients

Exhibit A consists of copies of 56 prescriptions received by The Medicine Shoppe on a single day – April 18, 2005.  We point out other issues illustrated by this exhibit under “Same 
drugs, same quantity, same strength” below, but here we use the exhibit to show the improbability regarding the names of the “patients.”  Specifically, of 56 prescriptions, 32 were for “patients” named “Johnson.”  And as Van Fleet showed at the hearing, the first names of the Johnsons had an alphabetical pattern:  Clinton, Darrell, Davrick, Derrick, Debra, Eugeno, Henry, Jules, Ken, Leona, Lori, Matthew, Michelle, Melissa, Nathan, Orestes, Patrick, Rachel, Ralph, Ramona, Randy, Rhonda, Richard, Ricky, Robin, Rodney, Ronald, Rebecca, Sandra, Teresa, Terrence, Thelma, and Todd.

Similarly, Exhibit G, a utilization report from The Medicine Shoppe for Okose’s patients, is a roster of such patients set out in date order (at least for the original prescription).  We found similar patterns for prescriptions filled on particular dates to the pattern evidenced in Exhibit A.  For example, Exhibit G shows  on April 7, 8, and 12, 2005,
 Rostie filled 83 original prescriptions for patients whose last names began with the letters A or B, including 24 with the name “Allen” and 20 with the name “Anderson.”  None of the patients whose prescriptions were filled on those days had last names starting with any letter besides A or B.  

For another example, Exhibit G illustrates on April 16, 2005, Rostie filled 69 original prescriptions for patients of Okose.  Forty-three of those patients had last names beginning with T (21 of them with the last name of Thomas), and another 23 had last the name of Johnson.  And on April 21, 2005, Rostie filled 79 original prescriptions – 59 for patients with last names beginning with M. 

Rostie told Van Fleet she had noticed the name issue,
 but she did nothing about it.  She also testified that Solomon had told her (and she claimed to believe him) that Okose scheduled his patients in alphabetical order.  We discuss this argument under “Rostie’s affirmative 
defenses” below.  Van Fleet testified  such a scheme was unheard-of.  The Board asserted it was ludicrous, and we agree with the Board.   
Red flag number 3- all the drugs 
prescribed were controlled substances
All of the prescriptions filled for Okose, Elder, and Botto were for three controlled substances – hydrocodone/APAP (sold under the brand names Lorcet, Lortab, or Vicodin), alprazolam (sold under the brand name Xanax), and Promethazine with codeine.  Hydrocodone/APAP is a Schedule III controlled substance pursuant to § 195.017.6(4)(c); alprazolam is a Schedule IV controlled substance pursuant to § 195.017.8(2)(a); and Promethazine with codeine is a Schedule V controlled substance pursuant to § 195.017.10(1)(b).  Rostie asserted Okose and Elder only prescribed controlled substances because, she said, they were “pain management specialists.”  We discuss The Medicine Shoppe’s assertion regarding the doctors’ alleged “pain management” specialty below under “The Medicine Shoppe’s affirmative defenses.”  Here, we agree with the Board that the fact that the prescriptions were only for controlled substances was suspicious.

Red flag number 4- same drugs, same doses, same quantities
The only prescriptions Rostie filled for Okose were for hydrocodone/APAP – always 120 tablets, and either in a 10/500mg or 10/650mg dose.  Okose went so far as to have his prescription blanks pre-printed with “Lorcet 10/650mg 1 tablet PO.”  The only prescriptions Rostie filled for Elder were for hydrocodone/APAP 10/650mg, alprazolam 2mg, Promethazine with codeine 6.25mg-10mg syrup, or some combination of those drugs.  The only prescriptions Rostie filled for Botto were for Promethazine with codeine 6.25mg-10mg syrup. 


Further proof of the suspicious uniformity of the scheme is shown by an examination of prescription profiles of 41 of Elder’s patients.  After looking at Rostie’s utilization report for 
prescriptions filled for Elder’s patients, Van Fleet asked Rostie to run prescription profile reports for 41 such patients, which Van Fleet randomly selected.  Van Fleet testified he had run such prescription profiles before to see the patient’s prescription history over time.  What the profiles showed was  each of these 41 patients received the exact same drug(s), in the same quantities and strengths and at regular intervals, the only variation being when Elder would add a drug to, or remove a drug from, all the prescriptions. 

The patterns of Elder’s prescriptions become even more apparent when analyzing which patient got what, and when.  For example, each of the 14 patients whose profiles are found in Exhibit O received two drugs (alprazolam and hydrocodone/APAP) on their first two prescriptions (September 14 or 22, and November 4 or 6, 2004).  Then for the next six prescriptions (December 6 or 8 and December 28 or 31, 2004, January 25 or 27, February 23, March 24 or 25, and April 29, 2005), Promethazine with codeine was added to the prescriptions.  Then for the last five prescriptions (June 4, July 6, July 22 or 25, August 16, 17, or 23, and September 22, 23, or October 4, 2005), Elder stopped prescribing alprazolam.  As was the case with all three drugs Elder prescribed, neither the quantity nor the strength ever varied, and the price Rostie charged for the drugs never varied either.

These patient profiles, both viewed individually and in the aggregate, show that groups of people were getting identical drugs over the same period of time.  Van Fleet said he had never encountered this sort of “coincidence” before.

The relevancy of the sameness of the drugs and their respective strengths is twofold:  first, the practice flies in the face of accepted pharmaceutical practice – that physicians take the circumstances of the individual patient (for instance, her age, gender, weight, and susceptibility 
to allergies) into account when prescribing drugs of any sort.  In fact, Rostie herself requested allergy information from prescribing physicians when filling prescriptions for patients in the Belton area, but did not do so for the patients of the Texas physicians.  Second, when examined in concert with the other factors discussed in this section, it lends further credence to the suspicious nature of the entire enterprise and adds circumstantial proof to the assertion that the whole scheme was illegal.

Red flag number 5- all of the prescriptions were 
faxed to Rostie, after regular business hours, from 
Solomon’s home phone or from a UPS store; 
none were faxed from the physicians’ offices

Solomon, as the physicians’ “agent,” appeared to have had two primary roles:  faxing prescriptions to Rostie and sending Martin checks to pay for the drugs.  We discuss the second role below.  But it was extraordinary that Rostie seemed not to be concerned or even interested in the fact that Solomon, although purporting to be an agent for the Texas physicians, invariably faxed the prescriptions either from his home phone or from a UPS Store.

Red flag number 6- payment for the drugs came 
from Solomon to Rostie through a check sent to Martin, 
who cashed it and gave the cash to Rostie, with no 
accounting as to what prescriptions were being paid for
According to Exhibits G and H, the gross revenue Rostie garnered from her sales of drugs for Okose’s patients totaled $454,172.93, while the gross revenue from sales of drugs for Elder’s patients totaled $519,921.27.  This money, as well as the money garnered from the sale of drugs for Botto’s patients, came to Rostie in the form of cash through Solomon’s friend and Rostie’s former employee, Martin.  Solomon sent checks to Martin, who cashed them and gave the cash to Rostie.  None of the prescriptions was paid for individually, and the patients did not pay Rostie, at least not directly.  Instead, Solomon would send checks to Martin, and Martin would cash them and bring the cash to Rostie.  There was no invoice trail or other accounting indicating 
which prescriptions were being paid for.  The excuse for this scheme was a concern that Rostie not have to wait for her money.  Further, we note that cash transactions can themselves be consistent with, and even circumstantial evidence of, illegal drug transactions.

Red flag number 7- none of the 
prescriptions was paid for by insurance

As we set out under “The large volume of prescriptions” above, Rostie filled an extraordinary number of prescriptions (26,463) written by Okose and Elder.  Equally extraordinary is the fact that none of them were paid for, in whole or in part, by any insurance policy.  Rostie “explained” that this was not extraordinary because, among other things, patients wanted to keep information from their insurers, lest their premiums rise or their insurer take some other adverse action.  But this statement was nothing more than utter speculation on Rostie’s part, since there was no evidence she ever talked with any of the patients whose prescriptions she filled and refilled.
  

Grounds for Discipline Under § 338.055.2

Section 338.055.2 allows the Board to file a complaint “against the holder of any…permit…required by [Chapter 338].”  The Medicine Shoppe held such a permit at all relevant times.  The Board asserts there is cause to discipline The Medicine Shoppe under 
§ 338.055.2 for:
(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

* * *

(13) Violation of any professional trust or confidence;

* * *

(15) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]
We consider each statutory ground below.

338.055.2(5)- incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  Incompetency is a “state of being.”
  Rostie exhibited an utter lack of disposition to use her professional ability over a 14-month period by filling thousands of prescriptions for controlled substances without any meaningful professional inquiry.  
Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
   Also, direct evidence of intent is rarely susceptible to direct proof and therefore must generally be established by circumstantial evidence.
  
The phrase we find best describes Rostie’s manifestation of intent is “deliberate ignorance,” a concept applied in federal drug prosecutions.  A striking application of “deliberate ignorance” was described in U.S. v. Brown.
  Like this case, Brown also involved the prosecution of pharmacists who claimed they did not know that the thousands of prescriptions 
for hydrocodone and Promethazine with codeine they filled were illegitimate.
  The Texas federal district court found the pharmacists were guilty of conspiracy to possess and distribute controlled substances on a finding that their deliberate ignorance satisfied the mens rea requirement for the offense.  To find that the pharmacists were deliberately ignorant of the scheme, the jury found that those pharmacists were subjectively aware of a high probability of the existence of illegal conduct or purposefully contrived to avoid learning of the illegal conduct.
  
In this case, Rostie testified she did not find any of the following circumstances odd or suspicious:  (a) none of the Texas physicians ever wanted anything from her except controlled substances; (b) the Texas physicians only prescribed 1-3 drugs; (c) the Texas physicians only chose the highest (or next-to-highest) strengths of hydrocodone and alprazolam; (d) the “high profile” patients got their controlled substances from Rostie, but did not get their other prescriptions from her as well; and (e) the high volume of prescriptions.  

We find the concept of “deliberate ignorance” describes Rostie’s state of mind precisely and supports a finding of intentional wrongdoing.  We also apply the concept of “deliberate ignorance” to the red flags Rostie ignored (that we discuss above), clearly indicating that the prescriptions in question were not issued for a legitimate medical purpose and were excessive, suspicious, or both.  
There is also a compelling case for Rostie’s gross negligence.  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Rostie’s actions egregiously deviated from the standards of her 
profession.  Even by the most lenient measure, she displayed a conscious indifference to any degree of independent professional inquiry into the scheme.  
Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Because fraud requires a perversion of truth intended to induce someone else to part with something valuable, it necessarily requires an identifiable victim, but we do not find  Rostie’s actions perpetrated a fraud upon any particular person.  She pointed out at the hearing that the prices she charged for the drugs she dispensed were not out of line with prices charged elsewhere.  We do not disagree with her on that point; while she illegally sold and dispensed tens of thousands of prescriptions for controlled substances, she did not do so at fraudulent prices.  Therefore, we find no cause for discipline for fraud.
But her ongoing participation in the criminal scheme showed a lack of integrity and was thus dishonest.  The deliberate ignorance she exhibited throughout the scheme supports an allegation of misconduct also supports an allegation of dishonesty.  She knew what she was doing and knew it was wrong.  
Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  Rostie’s participation in the scheme – participating in the sham that the prescriptions were for a legitimate medical purpose, with only cursory attempts to cover the scheme with a veneer of legitimacy – was, in its entirety, a deliberate deception.


We impute all of Rostie’s actions as set out above to The Medicine Shoppe under the agency principles set out in § 347.065.1 above.  Therefore, The Medicine Shoppe’s permit is subject to discipline for incompetency, misconduct, gross negligence, dishonesty, and misrepresentation.  It is not subject to discipline for fraud.
(13)- violation of any professional trust or confidence

The Board alleges The Medicine Shoppe violated the professional trust or confidence with her customers and employees.  Professional trust is the reliance on the special knowledge and skills  professional licensure (or in this case, a permit) evidences.
  It may exist not only between the pharmacy and its patients, but also between the pharmacy and its employees.
  We cannot say  The Medicine Shoppe violated any professional trust or confidence with the “customers” who, whether directly or indirectly, bought the controlled substances from Rostie.  The Board asks us to find Rostie violated the trust and confidence of her local customers, but presented no evidence in support of this.
But Rostie’s actions, imputed to The Medicine Shoppe, certainly violated her professional trust and confidence with The Medicine Shoppe’s employees, especially the other pharmacists.  As the First Circuit said in a case similar to this one:  “if the drug-dispensing pharmacist knows that a customer not only lacks a valid prescription but also will not use the drugs for legitimate medical purposes, then [20 U.S.C. §] 841 applies in full flower and treats the dispenser like a pusher.”
  We cannot imagine that the consequences of Rostie’s actions will not jeopardize the health of The Medicine Shoppe as a business.  Also, Rostie’s actions brought 
dishonor to her profession.  The Medicine Shoppe’s permit is subject to discipline for violating the professional trust and confidence of its employees.
(6)- Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter

 (15)- Violation of the drug laws or rules or regulations of this state, any other state or the federal government

Because some of the laws Rostie violated are both regulations promulgated subject to Chapter 338 and drug laws of this state, we discuss each law Rostie allegedly violated in this section, and then determine whether Rostie’s conduct is imputed to The Medicine Shoppe.
21 C.F.R. § 1306.04(a)- Filling prescriptions for controlled substances that were not issued for a legitimate medical purpose by an individual practitioner acting in the usual course of his professional practice

At all relevant times, 21 C.F.R. § 1306.04(a) provided in relevant part:
A prescription for a controlled substance to be effective must be issued for a legitimate medical purpose by an individual practitioner acting in the usual course of his professional practice. The responsibility for the proper prescribing and dispensing of controlled substances is upon the prescribing practitioner, but a corresponding responsibility rests with the pharmacist who fills the prescription.
The purpose of 21 C.F.R. § 1306.04(a) is “to define the circumstances in which a physician or pharmacist who is registered to dispense controlled substances may nevertheless be held to have violated the proscription against manufacturing, distributing or dispensing a controlled substance contained in 21 U.S.C. § 841.”
  The pharmacist’s corresponding responsibility means—

that a pharmacist is obligated to refuse to fill a prescription if he knows or has reason to know that the prescription was not written for a legitimate medical purpose.  The regulation thus requires pharmacists [to] use common sense and professional judgment, which includes paying attention to the number of prescriptions issued, the number of dosage units prescribed, the duration and pattern of the alleged treatment, the number of doctors writing 
prescriptions and whether the drugs prescribed have a high rate of abuse.  When [pharmacists'] suspicions are aroused as reasonable professionals, they must at least verify the prescription's propriety, and if not satisfied by the answer they must refuse to dispense.[
]
Both elements of 21 C.F.R. § 1306.04(a) must be satisfied:  the prescription must be issued for a legitimate medical purpose, and it must be issued by an individual practitioner acting in the usual course of his professional practice.  Accordingly, we need not determine whether the prescriptions were issued by the physicians in the usual course of their medical practices because there was more than ample circumstantial evidence they were not issued for a legitimate medical purpose.  We incorporate our analysis of Rostie’s deliberate ignorance regarding the scheme as a whole, as well as the red flags she ignored, to support our finding that she knew the prescriptions were not issued for a legitimate medical purpose and thus violated 
§ 1306.04(a). 
Section 195.060.1—filling unsigned prescriptions
At all relevant times, § 195.060.1 provided:

Except as provided in subsection 3 of this section, a pharmacist, in good faith, may sell and dispense controlled substances to any person only upon a prescription of a practitioner as authorized by statute, provided that the controlled substances listed in Schedule V may be sold without prescription in accordance with regulations of the department of health and senior services.  All written prescriptions shall be signed by the person prescribing the same. All prescriptions shall be dated on the day when issued and bearing the full name and address of the patient for whom, or of the owner of the animal for which, the drug is prescribed, and the full name, address, and the registry number under the federal controlled substances laws of the person prescribing, if he is required by those laws to be so registered.  If the prescription is for an animal, it shall state the species of the animal for which the drug is prescribed. The person filling the prescription shall write the date of filling and his own signature on the prescription.  The prescription shall be retained on file by the proprietor of the pharmacy in which it is 
filled for a period of two years, so as to be readily accessible for inspection by any public officer or employee engaged in the enforcement of this law. No prescription for a drug in Schedule I or II shall be filled more than six months after the date prescribed; no prescription for a drug in schedule I or II shall be refilled; no prescription for a drug in Schedule III or IV shall be filled or refilled more than six months after the date of the original prescription or be refilled more than five times unless renewed by the practitioner.[
]
(Emphasis added.)  We first deal with Rostie’s argument that the unsigned written prescriptions were converted into oral prescriptions when she confirmed their validity by a telephone conversation with Solomon.
  We need only look to the words of the statute to fully dispense with her argument.  It provides:  “a pharmacist, in good faith, may sell and dispense controlled substances to any person only upon a prescription of a practitioner as authorized by statute….”  The practitioner writing the prescription was Okose, not Solomon.  Rostie cites no authority, and we find none, to support her argument that Solomon had the authority, specifically reserved to physicians and other practitioners as defined in § 195.010(35), to issue oral prescriptions. 
Rostie violated § 195.060.1 because she dispensed controlled substances pursuant to prescriptions that did not meet these statutory requirements.  
21 C.F.R. § 1306.21(a)—filling unsigned prescriptions
At all relevant times, 21 C.F.R. § 1306.21(a) provided:

A pharmacist may dispense directly a controlled substance listed in Schedule III, IV, or V which is a prescription drug as determined under the Federal Food, Drug, and Cosmetic Act, only pursuant to either a written prescription signed by a practitioner or a facsimile of a written, signed prescription transmitted by the practitioner or the practitioner's agent to the pharmacy or pursuant to an oral prescription made by an individual practitioner and promptly 
reduced to writing by the pharmacist containing all information required in § 1306.05, except for the signature of the practitioner.
(Emphasis added.)  In this case, the 44 unsigned prescriptions were neither signed by a practitioner nor facsimiles of signed prescriptions.  Further, even if we accept Rostie’s unsupported allegation that she talked to Solomon on the phone to verify the prescriptions, thus converting them into oral prescriptions, that action would still not satisfy § 1306.21(a), which requires an oral prescription to be made by the individual practitioner.  The regulation says nothing about allowing the oral prescription to be made “by the individual practitioner or his or her agent,” and we decline to extend its plain language that far.  Rostie’s allegation that she promptly reduced the oral prescription to writing but the writing was seized by the DEA fares no better, as the regulation’s requirement that an oral prescription be communicated by the prescribing physician would still not be satisfied.  Therefore, we find that Rostie violated 21 C.F.R. § 1306.21(a).  
Regulation 4 CSR 220-2.018—filling unsigned prescriptions
At all relevant times, 4 CSR 220-2.018
 provided in part:

(1) In order for a prescription to be valid for purposes of dispensing a medication by a pharmacy, it must conform to all requirements as outlined in sections 338.056 or 338.196, RSMo, and contain the following information:

* * *

(C) The prescriber's name, if an oral prescription, signature if a written prescription; 

* * *

(2) The information specified in section (1) shall be required and recorded on all handwritten, telephone, oral and electronically produced prescriptions that are processed for dispensing by a pharmacist/pharmacy.

(Emphasis added.)  The unsigned prescriptions Rostie filled were not valid pursuant to this regulation because they were unsigned.  And because subsection (2) requires that all the information in subsection (1) (including the prescriber’s signature on a written prescription)
 is required in order to process a prescription, Rostie violated this regulation.  
4 CSR 220-2.090(2)(F)- As pharmacist-in-charge, failing to verify excessive or suspicious requests for controlled substances

At all relevant times, Regulation 4 CSR 220-2.090(2)(F) provided:

(2) The responsibilities of a pharmacist-in-charge, at a minimum, will include:

* * *

(F) Any excessive or suspicious requests, or both, for the dispensing of controlled substances be verified prior to dispensing[.]

The red flags we set out above – the tremendous volume, the suspicious patient names, the fact that all the prescriptions were for controlled substances, the sameness of the drugs prescribed, their quantities and strengths, the way the prescriptions were sent to Rostie, the way she was paid, and the absence of insurance coverage – establish that the prescriptions were excessive and suspicious.  Rostie violated 4 CSR 220-2.090(2)(F).  
Regulation 4 CSR 220-2.090(2)(E) and (W)—as pharmacist-in-charge, ensuring compliance with state and federal laws 

At all relevant times, 4 CSR 220-2.090(2)
 provided:

(2) The responsibilities of a pharmacist-in-charge, at a minimum, will include:

* * *

(E) Assurance that all procedures of the pharmacy in the handling, dispensing and recordkeeping of controlled substances are in compliance with state and federal laws; 

* * *

(W) Assure full compliance with all state and federal drug laws and rules; 
(Emphasis added.)  Rostie, as pharmacist-in-charge of The Medicine Shoppe, failed to assure that the dispensing of controlled substances complied with state and federal laws because she did not, herself, comply with § 195.060 and 21 C.F.R. § 1306.21(a).  
We impute Rostie’s conduct, as well as the violation of the laws set out above, to The Medicine Shoppe under § 347.065.  Therefore, The Medicine Shoppe’s permit is subject to discipline for Rostie’s violation of lawful regulations adopted pursuant to Chapter 338, for her violation of the drug laws and regulations of this state, and for her violation of a drug regulation of the federal government.  
Grounds for Discipline Under 4 CSR 220-2.010(1)(N)
At all relevant times, Regulation 4 CSR 220-2.010(1)(N)
 provided:
When a pharmacy permit holder knows or should have known, within the usual and customary standards of conduct governing the operation of a pharmacy as defined in Chapter 338, RSMo, that an employee, licensed or unlicensed, has violated the pharmacy laws or rules, the permit holder shall be subject to discipline under Chapter 338, RSMo.

In order for The Medicine Shoppe’s permit to be subject to discipline under this regulation, we must first determine whether Rostie was an employee of The Medicine Shoppe.  The complaint alleges, “Rostie…is employed as the pharmacist-in-charge of [The Medicine Shoppe].”   The Medicine Shoppe admitted the truth of this allegation in its amended answer.
Next, it must be shown that The Medicine Shoppe  either knew, or should have known, of Rostie’s violations of pharmacy rules and regulations.  As we found above, there was a statutory relationship of principal and agent between The Medicine Shoppe and Rostie, as a member of the limited liability company.  That relationship charges a principal with knowledge or notice of that which the agent has knowledge or notice, if that knowledge or notice comes to the agent while acting in the scope of his or her authority and with regard to any business over which his or her authority reaches.


Rostie, as a member of the LLC, knew what Rostie, as an employee of The Medicine Shoppe, was doing.  As set out in detail above, Rostie violated a number of state and federal pharmacy laws and rules.  Because Rostie’s actions are imputed to The Medicine Shoppe, its permit is subject to discipline under Regulation 4 CSR 220-2.010(1)(N).

Grounds for Discipline Under § 338.285


In addition to the grounds for disciplining The Medicine Shoppe’s permit as set out above, the Board alleges grounds for discipline under § 338.285, which reads as follows:

The board is hereby authorized and empowered, when examination or inspection of a pharmacy shall disclose to the board that the pharmacy is not being operated or conducted according to such legal rules and regulations and the laws of Missouri with respect thereto, to cause a complaint to be filed before the administrative hearing commission pursuant to chapter 621 charging the holder of a permit to operate a pharmacy with conduct constituting grounds for discipline in accordance with section 338.055.

In this case, Van Fleet conducted an examination and an investigation of The Medicine Shoppe and, as described above, that examination and investigation disclosed The Medicine Shoppe was not being operated or conducted according to Missouri laws respecting pharmacies.  Therefore, the Board was certainly authorized and empowered to file this complaint with us and, in that 
complaint, to charge The Medicine Shoppe with conduct constituting grounds for discipline in accordance with § 338.055.  However, the statute states no grounds for discipline independent from those set out in § 338.055.  Therefore, we find no grounds for discipline of The Medicine Shoppe’s permit under § 338.285.

The Medicine Shoppe’s affirmative defenses
The Medicine Shoppe raised several issues that, because they do not directly address the statutory grounds for discipline, we characterize as affirmative defenses or matters in avoidance.  We set those out below.
Rostie confirmed the legitimacy of the Texas physicians and Solomon
Rostie testified that before she filled prescriptions for the Texas physicians, she went to the internet site for the “Texas Board of Professional Registration”
 to check on those physicians.  In support of this testimony, she produced respondent’s Exhibits 5, 6, and 7, which are printouts of a “public verification/physician profile” for each physician, obtained from the Texas Medical Board.  To be sure, the profiles report no license restrictions, self-reported disciplinary actions by other state medical boards, felonies, misdemeanors involving moral turpitude, or medical malpractice jury awards, and none had three or more malpractice claims filed against them in the five years preceding the date of the reports (December 13, 2005).


But Rostie’s relationship with Elder began before September 1, 2004, and her relationship with Okose began on January 22, 2005.  In other words, Rostie’s printouts of physician profiles constitute no evidence of her due diligence regarding the Texas physicians, 
although she presented them for that purpose.  When confronted with this discrepancy at the hearing, Rostie changed her story about the documents, saying she printed them to take to the Board for an evidentiary hearing on December 14, 2005.  She then testified  she had gone to the same Web site to verify information about the Texas physicians before starting to fill the Texas physicians’ prescriptions, but she produced no documentation in support of her claim.
Rostie also referred to her conference calls with Solomon, Elder, and Okose, in which she was asked about her prices and service, all before filling a single prescription for any of them.  Such conference calls prove nothing.  Rostie’s attempt at due diligence does not excuse her failure to comply with the above-cited statutes and regulations.
The prescriptions, looked at individually, were valid.

A major theme of The Medicine Shoppe’s defense was that the Board failed to prove any of the prescriptions were invalid.  The Medicine Shoppe’s counsel asked Van Fleet at the hearing to identify which of the 56 prescriptions in Exhibit A were invalid, and he could not point to any single prescription as violating the requirements of either 21 C.F.R. § 1306.21 or 4 CSR 2220-2.018.


First, we note that only one of the laws applicable to this case, 4 CSR 220-2.018, actually uses the term “valid.”  And we also note that both parties liberally used the term in places besides those referring to potential violations of 4 CSR 220-2.018.  Therefore, we interpret the parties’ arguments over the “validity” of either one or all 26,000-plus prescriptions to include questions of whether the prescriptions were issued for a legitimate medical purpose or whether there was a genuine physician-patient relationship. 
And as we stated above, the 44 unsigned prescriptions Van Fleet discovered on his inspection of The Medicine Shoppe were invalid, notwithstanding Rostie’s argument that her act of confirming them through a telephone conversation with Solomon somehow made them valid.  The Board also asserts, and we agree, that none of the prescriptions were valid.  The Medicine Shoppe’s argument on this issue is that there was nothing about any one prescription, when viewed in isolation, to render it invalid.  In support, Rostie raised the fact that Van Fleet called Okose’s office and received confirmation that six particular prescriptions were valid.

Even if The Medicine Shoppe’s assertion were true, the fact that there were over 26,000 prescriptions, all for the same controlled substances, all for no drugs except controlled substances, in the same quantities and dosages, sent by a single, out-of-state “agent” to Rostie over a fourteen-month period, with patients’ names that appear either invented or pulled from a phone book, all paid for by cash, renders the whole scheme highly suspicious, and if Rostie was not aware of its illegality, then she was, as we state above, deliberately ignorant.
There was nothing suspicious about Solomon’s role as the Texas physicians’ agent.
The Medicine Shoppe asserted there was nothing extraordinary about the Texas physicians using an agent, and, in fact, most physicians used agents of some sort to transmit prescriptions to pharmacists.  The Medicine Shoppe also cited 21 C.F.R. § 1306.21(a), which provides that a pharmacist may dispense a Schedule III, IV, or V controlled substance pursuant to a fax of a signed paper prescription transmitted by the physician’s agent.  However, Rostie overlooks the regulation’s requirement that any such prescription must be signed by a physician.  Rostie filled 44 unsigned prescriptions transmitted by Solomon.
As for Solomon’s agency status generally, the totality of the circumstances should have alerted Rostie to a possible illegal operation:  26,000-plus prescriptions were faxed to Rostie by Solomon from his home or a UPS Store after business hours; the implausible patient names; the 
fact that none of the prescriptions were for anything besides controlled substances; and the fact that Solomon – not the physicians, not the patients – paid Rostie in cash for the drugs.
The controlled substance prescriptions were not extraordinary because Elder and Okose were “pain management specialists.”
First, as we note above, none of the Texas physicians identified “pain management specialist” as an area of specialty on their Texas Medical Board, as shown in Rostie’s Exhibits 5, 6, and 7.  Second, the Medicine Shoppe offered no evidence other than her self-serving testimony that the Texas physicians either were pain management specialists, or even that they had identified themselves to her as such.  And, while it does not constitute evidence or proof in this case, we note that in U.S. v. Brown, the Houston-based case we cite above for the concept of “deliberate ignorance,” the physicians who wrote the prescriptions that the pharmacist-defendants claimed to have filled innocently were also self-styled “pain management specialists.”
  At any rate, the other indicia of an illicit scheme should have alerted Rostie to make further inquiry.
The physicians wanted their prescriptions filled out of state because the patients were “high profile.” 
According to Rostie, she was told by Solomon that the doctors wanted their patients’ prescriptions filled out of state because their patients were “high profile” and did not want to be seen coming into the pharmacy to get their prescriptions filled.  The Medicine Shoppe, however, did not identify a single individual alleged to be “high-profile” among the patients whose prescriptions she filled in this scheme, stating instead that she did not live in Houston and was not familiar with famous people who lived there.  The best that can be said for Rostie’s claim is that she was deliberately ignorant.
Rostie got the business because she provided good service and competitive prices


Rostie testified “…the reason [the Texas physicians] continued to solicit [her] pharmacy was because of [her] good service.”
  She offered no evidence regarding the quality of her service, however.  The Medicine Shoppe also offered no evidence that she offered better prices for the drugs than other pharmacists offered or what she charged other patients.
Rostie verified that her patients were real people, something that no one else, such as Van Fleet, did

Rostie testified she took the trouble to verify that the patients whose names were on the prescriptions were real people.  She claimed she did this at first by requiring the physician(s) to provide a copy of the patients’ drivers’ licenses that the physician had on record.  Rostie said she “double-checked” their identities (not all, because of the sheer volume) using an internet phone book database.  She said she confirmed that the addresses on the prescriptions were the same as on the driver’s licenses.  Unfortunately, all this purported checking does nothing to make an unsigned prescription more credible.

Rostie testified she did this for “probably three or four months” and kept the documentation, only to have it taken by the Drug Enforcement Administration, thus having no documentation to produce at the hearing.  Van Fleet testified, however, that Rostie told him she only requested driver’s licenses for “the first month or so.”


The Medicine Shoppe further asserts Van Fleet never tried to verify the existence of any of the patients.  While we question whether the names written on the prescriptions were real patients, or for that matter real people, their existence or non-existence is only a peripheral issue 
in this case.  Even if the names were real patients who actually received the drugs prescribed for them, that fact alone would not legitimize the scheme.

Rostie delivered the drugs to Solomon to be delivered to the doctors, so that the doctors would have the drugs ready to dispense to the patients when the patients came for their appointments

According to The Medicine Shoppe, Solomon, as the doctors’ agent, had Rostie send him the drugs.  Solomon would distribute them to the doctors, who would then give them to the patients at the time of their appointments.  This scheme turns the usual order of events in a physician/patient relationship on its head – the doctor examines the patient, then prescribes the particular drug, in the appropriate strength and dosage, for the patient’s condition and needs.  As the court explained in U.S. v. Nazir:

[T]he word prescription in [21 U.S.C.] § 353(b)(1), in common parlance, means only a bona fide order-i.e., directions for the preparation and administration of a medicine, remedy, or drug for a real patient who actually needs it after some sort of examination or consultation by a licensed doctor-and does not include pieces of paper by which physicians are directing the issuance of a medicine, remedy, or drug to patients who do not need it, persons they have never met, or individuals who do not exist.
(Emphasis added.)

Rostie delivered the drugs to Solomon out of fear that thieves would steal packages addressed to doctors’ offices.
The Medicine Shoppe’s second explanation for shipping the drugs to Solomon was the purported fear that a package from a pharmacy to a doctor’s office could be perceived as containing drugs and would thus be subject to theft.  With no further evidence regarding what security practices have been implemented generally for shipments of controlled substances to doctors’ offices, this explanation, while superficially plausible, reads like just one more excuse.

Rostie was paid in cash because the doctors and Solomon didn’t want her to have to wait for her money

Rostie was paid in cash delivered to her by Martin.  She explained that this scheme arose, not for the convenience of the patients, but out of the doctors’ and Solomon’s concerns that she be paid promptly.  The Medicine Shoppe failed to produce any documentation and did not testify, as to whether any accounting was done to show which prescriptions were being paid for by any particular cash delivery.  We reject her explanation as wholly unconvincing.
None of the patients’ prescriptions were paid for by insurance because the patients wished to keep this information from their insurers, lest their premium rates rise or the insurer take some other adverse action

Rostie testified she “was told that these [prescriptions] would not be billed to insurance….  [S]o the insurance company didn’t know they were taking the pain pills either…,” going on to explain that “Insurance companies know way too much about us.”
  Of course neither the patients, nor the prescribing physicians, told Rostie this.  Instead, she claims she was told these “facts” by Solomon.  A reasonable person would have found Solomon’s explanation was suspicious, at best, and simply unbelievable, at worst.  Tellingly, Rostie did not.
The Board’s case consists of conjecture and speculation

If by “conjecture and speculation” The Medicine Shoppe means the Board’s case is for the most part circumstantial, then we agree.  Nevertheless, the Board built a sufficient circumstantial case to find cause for discipline.
Summary

The Medicine Shoppe’s permit is subject to discipline for incompetency, misconduct, gross negligence, dishonesty, and misrepresentation.  Its permit is further subject to discipline for violating the professional trust and confidence held with its pharmacists/employees and for 
violating lawful regulations adopted pursuant to Chapter 338 as well as the drug laws, rules, and regulations of this state and of the United States.   Its permit is also subject to discipline because it knew that its employee violated pharmacy laws and rules.  We find cause to discipline The Medicine Shoppe under § 338.055.2(5), (6), (13), and (15), as well as 4 CSR 220-2.010(1)(N).

SO ORDERED on June 29, 2012.


________________________________



MARY E. NELSON


Commissioner
�Section 536.080.2, RSMo 2000; Angelos v. State Bd. of Regis’n for the Healing Arts, 90 S.W.3d 189 (Mo. App., S.D. 2002). Statutory references are to RSMo Supp. 2011, unless otherwise indicated. 


�A “utilization report” is a report showing, in date order by the original prescriptions, what prescriptions were filled for a particular physician’s patients, and the drugs prescribed and dispensed for each prescription.


�As we set out below, there are questions as to whether the persons named on the prescriptions sent to and filled by Rostie were actual patients or, for that matter, were actual people.  Because neither their status as patients nor the question of their existence is an issue in this case, we refer to them as the patients of the physicians who issued prescriptions in those patients’ names.  We also accept as true the fact that Elder issued the prescriptions, in part because he was later a codefendant with Rostie in the criminal case set out below under “Rostie’s Criminal Case.”  


�Hydrocodone/APAP is sold under the brand names Vicodin, Lorcet or Lortab.  Elder’s prescriptions as presented to us prescribed the drug as Lorcet.


�Alprazolam is sold under the brand name Xanax, the name Elder used in the prescriptions submitted to us.


�Section 195.017.6(4)(c).  


�Section 195.017.8(2)(a).


�Section 195.017.10(1)(b).


�Section 338.055.2.  


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The actions in this case were Rostie’s actions.  We discuss when, and how, The Medicine Shoppe may be subject to discipline for Rostie’s actions. 


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


�This is a misstatement. Pharmacies do not have licenses; they have permits.  See Regulation 20 CSR 2220-2.020.


�Our case number 06-1510 PH.


�190 S.W.3d 615, 619 (Mo.  App., W.D. 2006). 


�The transcript reflects that the defect was raised on page 414 of a 420-page transcript.


�See State ex rel. Wallace v. Munton, 989 S.W.2d 641 (Mo. App., S.D. 1999) (party who knowingly refrains from asserting an objection is deemed to have waived the objection). 


�Section 338.055.2(15).


�Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988) (citations omitted).


�Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).  


�Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�See, e.g., Director of Public Safety v. Tomlinson, No. 11-1411 PO (Oct. 4, 2011).


�In re Mirabile, 975 S.W.2d 936, 938–39 (Mo. banc 1998).


�Of the three Texas physicians, the plea agreement only references Dr. Elder, who was a co-defendant in the criminal case.


�See Renaissance Leasing, LLC v. Vermeer Mfg. Co., 322 S.W.3d 112, 126 (Mo. banc 2010) (LLC is a distinct legal entity with the right to own property, sue and be sued, contract, and acquire and transfer property); see also Capon v. Monopoly Game LLC, 193 Cal. App. 4th 344, 357 (Cal. Ct. App. 2011); Bankston v. Tasch, LLC, 40 So.3d 495, 498 (La. Ct. App. 2010).


�RSMo 2000.


�Section 338.010.1, RSMo 2000.


�See § 347.015(10), RSMo 2000, and § 347.079 regarding the option available to limited liability companies to be managed by managers instead of its members.


�See also Pitman Place Development, LLC v. Howard Investments, LLC, 330 S.W.3d 519, 529-31 (Mo. App., E.D. 2010), applying § 347.065.


�Rostie indirectly tried to rebut this assertion through her argument that the prescriptions, looked at individually, were valid – an argument we address, and reject, under “Rostie’s affirmative defenses” below.


�No. 02-1920 PH (Feb. 6, 2004), found at 2004 WL 504562.


�2004 WL 504562 at *3.


�10,959 prescriptions divided by 255 days, the period between January 4 and October 22, 2005.


�15,504 prescriptions divided by the 365 days between September 1, 2004 and August 31, 2005.


�Tr. 290.


�According to the utilization report, Rostie filled no prescriptions for Okose’s patients on April 9-11, 2005.


�Tr. 45.


�Tr. 165.


�See Tr. 50-51 (Rostie did not have any phone numbers for Okose’s patients).


�Tendai v. Missouri State Bd. of Reg’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).


�Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423, 435 (Mo, banc 2009).


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Duncan, 744 S.W.2d at 533.


�State v. Agee, 37 S.W.3d 834, 837 (Mo. App., S.D. 2001).


�553 F.3d 768 (5th Cir. 2008).


�Also as in this case, the prescriptions were written by “pain management specialist” physicians located in Houston and, as may have happened here, the names of the “patients” were fake – taken from the Houston phone book.


�Brown, 553 F.3d at 798.


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910); see also Ryann Spencer Group, Inc. v. Assurance Co. of America, 275 S.W.3d 284, 287 (Mo. App., E.D. 2008) (elements of fraud include intent that another party act on the false representation).


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  


�Id. at 794 (11th ed. 2004).


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


�U.S. v Limberopoulos, 26 F.3d 245, 250 (1st Cir. 1994).  21 U.S.C. § 841, part of Chapter 13, “Drug Abuse Prevention and Control,” was one of the statutes Rostie was convicted of violating.


�“This chapter” refers to Chapter 338 RSMo.  The regulations adopted pursuant to Chapter 338 are 4 CSR 220-2.018 and 4 CSR 220-2.090.


�U.S. v. Hayes, 595 F.2d 258, 259 (5th Cir. 1979).


�Medicine Shoppe-Jonesborough v. Drug Enforcement Admin., 300 Fed. Appx. 409, 412 (6th Cir. 2008) (internal citations and quotation marks omitted). 


�Section 195.060.1 was amended in 2005 by 2005 S.B. 49.  The amendment became effective August 28, 2005, but that amendment does not affect this case.


�Rostie’s purported phone call to Solomon to verify the prescriptions was not the only version she related of her handling of the issue.  When shown the prescriptions by Van Fleet, she told him she had not noticed that they were unsigned.  Tr. 53.


�Renumbered 20 CSR 2220-2.018 effective August 28, 2006.


�We discuss why Rostie’s argument that her verifying prescriptions over the phone with Solomon did not convert them into oral prescriptions in our discussions of § 195.060.1 and 21 C.F.R. § 1306.21(a) above.


�Renumbered as 20 CSR 2220-2.090 effective August 28, 2006.


�Renumbered in 2006 as 20 CSR 2220-2.010(1)(N) in 2006, and 20 CSR 2220-2.010(1)(O) in 2008.


�Kline v. Board of Parks & Recreation Comm’rs, 73 S.W.3d 63, 67 (Mo. App., W.D. 2002).


�Physicians in Texas are licensed by the Texas Medical Board.  Tex. Occupations Code § 155.002.  Rostie probably meant to refer to that Board, as its name is printed on the exhibits she adduced in support of her testimony on this issue. 


�What the printouts do not say is anything about Rostie’s claim that Elder and Okose were “pain management specialists.”  Instead, Elder’s primary area of practice is shown as “physical med. and rehabilitation,” while Okose’s primary area of practice is shown as “internal medicine.”


�Tr. 210-14.


�Brown, 553 F.3d at 773-74, 779.


�Tr. 351.


�Tr. 77.


�See, e.g., U.S. v. Hammond, 781 F.2d 1536 (11th Cir. 1986) (physician wrote controlled substance prescriptions for patients who had the prescriptions filled by Hammond, who was convicted under 21 U.S.C. § 841). 


�211 F. Supp.2d 1372, 1375 (S.D. Fla. 2002), cited in U.S. v. Smith, 573 F.3d 639, 651 (8th Cir. 2009).


�Tr. 366-67.
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