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DECISION 


We find no cause to discipline Ralph Dennis Ross on Count I for violating accounting standards.  


Because Ross was not peer-review qualified, he violated a government auditing standard and a regulation of the State Board of Accountancy (“the Board”), and there is cause to discipline him under § 326.130.2(6) on Count II.

Procedure


The Board filed a complaint on September 3, 2002, seeking this Commission’s determination that Ross’ license is subject to discipline.  Ross filed an answer to the complaint on October 7, 2002.  


This Commission convened a hearing on the complaint on June 29, 2004.  Edward F. Walsh, IV, and Elizabeth Mirsepassi, with Bradford & Walsh, P.C., represented the Board.  Ross represented himself.  The Board filed the last written argument on January 13, 2005. 

Findings of Fact

1. At all relevant times, Ross held a current certificate and permit to practice public accountancy in Missouri.  Ross currently holds an accountant license issued by the Board.
 
2. Ross is a solo practitioner in Piedmont, Missouri.  His practice includes tax return preparation.  
Count I

3. Ross was engaged by the Van Buren R-1 and Clearwater R-1 school districts to conduct an audit for each district for the year ending June 30, 2000.  

Van Buren 

4. On or about October 24, 2000, Ross issued his report for Van Buren. 

5. Ross’ “Qualified Opinion on General Purpose Financial Statements and Supplementary Schedule of Expenditures of Federal Awards -- Governmental Entity” states in part:  

In accordance with Government Auditing Standards, I have also issued my report dated October 24, 2000 on my consideration of the Van Buren R-1 School District’s internal control over financial reporting and my tests of its compliance with certain provisions of laws, regulations, contracts and grants. 

(Pet’r Ex. 15 at 1442.)


6.
Ross’ “Report on Compliance and on Internal Control Over Financial Reporting Based on an Audit of Financial Statements Performed in Accordance with Government Auditing Standards” states in part:  

Compliance

As part of obtaining reasonable assurance about whether Van Buren R-1 School District’s financial statements are free of material misstatement, I performed tests of its compliance with certain provisions of laws, regulations, contracts and grants, noncompliance with which could have a direct and material effect 

on the determination of financial statement amounts.  However, providing an opinion on compliance with those provisions was not an objective of my audit and, accordingly, I do not express such an opinion.  The results of my tests disclosed no instances of noncompliance that are required to be reported under Government Auditing Standards.

Internal Control Over Financial Reporting

In planning and performing my audit, I considered Van Buren R-1 School District’s internal control over financial reporting in order to determine my auditing procedures for the purpose of expressing my opinion on the financial statements and not to provide assurance on the internal control over financial reporting.  My consideration of the internal control over financial reporting would not necessarily disclose all matters in the internal control over financial reporting that might be material weaknesses.  A material weakness is a condition in which the design or operation of one or more of the internal control components does not reduce to a relatively low level the risk that misstatements in amounts that would be material in relation to the financial statements being audited may occur and not be detected within a timely period by employees in the normal course of performing their assigned functions.  I noted no matters involving the internal control over financial reporting and its operation that I consider to be material weaknesses.  

(Pet’r Ex. 15 at 1443.)

Clearwater

7. On or about November 8, 2000, Ross issued his report for Clearwater. 

8. Ross’ “Qualified Opinion on General Purpose Financial Statements and Supplementary Schedule of Expenditures of Federal Awards--Governmental Entity” states in part:  

In accordance with Government Auditing Standards, I have also issued my report dated November 8, 2000 on my consideration of the Clearwater R-1 School District’s internal control over financial reporting and my tests of its compliance with certain provisions of laws, regulations, contracts and grants. 

(Pet’r Ex. 14 at 222.)  


9.
Ross’ “Report on Compliance and on Internal Control Over Financial Reporting Based on an Audit of Financial Statements Performed in Accordance with Government Auditing Standards” states in part:  

Compliance

As part of obtaining reasonable assurance about whether Clearwater R-1 School District’s financial statements are free of material misstatement, I performed tests of its compliance with certain provisions of laws, regulations, contracts and grants, noncompliance with which could have a direct and material effect on the determination of financial statement amounts.  However, providing an opinion on compliance with those provisions was not an objective of my audit and, accordingly, I do not express such an opinion.  The results of my tests disclosed no instances of noncompliance that are required to be reported under Government Auditing Standards.

Internal Control Over Financial Reporting

In planning and performing my audit, I considered Clearwater R-1 School District’s internal control over financial reporting in order to determine my auditing procedures for the purpose of expressing my opinion on the financial statements and not to provide assurance on the internal control over financial reporting.  My consideration of the internal control over financial reporting would not necessarily disclose all matters in the internal control over financial reporting that might be material weaknesses.  A material weakness is a condition in which the design or operation of one or more of the internal control components does not reduce to a relatively low level the risk that misstatements in amounts that would be material in relation to the financial statements being audited may occur and not be detected within a timely period by employees in the normal course of performing their assigned functions.  I noted no matters involving the internal control over financial reporting and its operation that I consider to be material weaknesses.  

(Pet’r Ex. 14 at 223.)  


10.
Ross’ financial statement for Clearwater’s Debt Service Fund reflects a budgeted balance and actual balance of $93,748.54 as of June 30, 2000.  (Pet’r Ex. 14 at 194.)  In the accompanying Notes to Financial Statements, Ross erroneously put the $93,748.54 amount of 

the Debt Service Fund in parentheses, indicating a subtraction, and resulting in a legal debt margin of $5,382,408.99.  (Pet’r Ex. 14 at 204.)  

GAS 5.15

11. Government Auditing Standard (GAS) § 5.15 provides:  

The second additional reporting standard for financial statement audits is

The report on the financial statements should either (1) describe the scope of the auditors’ testing of compliance with laws and regulations and internal control over financial reporting and present the results of those tests or (2) refer to the separate report(s) containing that information.  In presenting the results of those tests, auditors should report fraud, illegal acts, other material noncompliance, and reportable conditions in internal control over financial reporting.3  In some circumstances, auditors should report fraud and illegal acts directly to parties external to the audited entity.

[NOTE 3:  These responsibilities are in addition to and do not modify auditors’ responsibilities under AICPA standards to (1) address the effect fraud or illegal acts may have on the report on the financial statements and (2) determine that the audit committee or others with equivalent authority and responsibility are adequately informed about fraud, illegal acts, and reportable conditions.]

DESE’s Desk Review

12. The Missouri Department of Elementary and Secondary Education (“DESE”) conducts a desk review of one third of the school district audits annually.  A desk review is a review of the audit report only, and not of the actual audit workpapers.  Denise Pierce, School Finance Consultant-Auditor for DESE, conducted a desk review of Ross’ audits of Van Buren and Clearwater.  

13. On July 5, 2001, Pierce sent a letter to Ross noting the following deficiencies in the audit reports:  

1.  The Independent Auditors’ Report and other documents throughout the report use the term “general purpose” financial statements.  Since these reports were not intended to present [sic] GAAP financial statements, the reference to “general purpose” does not appear appropriate.  Based on my review of the reporting standards (and other school district reports reviewed), it appears this reference should be to the “accompanying” financial statements or just financial statements.

2.  The opinion paragraph appears to qualify the auditor’s opinion through the use of the term “except for”.  However, it appears the “except for” portion of the sentence should be omitted.  The auditor is stating in the sentence that the financial statements are fairly stated, in all material respects, based on the basis of accounting described in Note 1. 

3.  The Independent Auditor’s Report did not include a paragraph describing the scope of the testing of compliance with laws and regulations and internal controls nor did it not [sic] refer to a separate report issued thereon (as required by GAS 5.15).  This was included in the Independent Auditor’s Report titled “Qualified Opinion on General Purpose Financial Statements and Supplementary Schedule of Expenditures of Federal Awards --Governmental Entity” in the audits; however, the new sentence required by GAS Amendment 2 was not included.  Please see Example 1 and the related information on GAS Amendment 2 enclosed.  As I do not understand why this second report was included in this manner, please provide an explanation for including two different Independent Auditor’s Reports in an audit report. 

4.  The Report on Compliance and on Internal Control Over Financial Reporting Based on an Audit of Financial Statements Performed in Accordance with Government Auditing Standards did not include the departure from the standard report in the opening paragraph.  AICPA Report Examples 2 and 2(a) are footnoted to indicate departures should be reported in the first paragraph.  (Example 2 is included for your reference.)  It is my understanding that cash basis presentation is not a qualification, but merely represents another comprehensive basis of accounting.  There is no language specifically required for this sentence.  An example of this sentence might read as follows:  In our report, our opinion was modified because the District prepares its financial statements on the cash basis, which is a comprehensive basis of accounting other than generally accepted accounting principals [sic].  (If the opinion was qualified due to the omission of the 

general fixed assets account group, this would also be noted in this paragraph).  

5.  Neither the Report on Compliance and on Internal Control Over Financial Reporting Based on an Audit of Financial Statements Performed in Accordance with Government Auditing Standards nor the Report on Compliance with Requirements Applicable to Each Major Program and Internal Control over Compliance in Accordance with Circular A-133 used the SAS 87 language restricting the use of the audit report.  SAS 87 was effective for audits issued after December 31, 1998.  (See enclosures)

6.  The audit still referred to the Schedule of Expenditures of Federal Awards as the Schedule of Federal Financial Assistance.  The name of this schedule was changed with the implementation of OMB Circular A-133 several years ago.  This schedule also did not include as a note the significant accounting policies used to prepare the schedule as required by OMB Circular A-133, Section 310(b)(4) and non-cash assistance does not appear to be reported on the schedule or in note format as required by Section 310(b)(6).  

7.  The Summary of Auditor’s Results was not included on the Schedule of Findings and Questioned Costs as required by OMB Circular A-133, Section 505(d).  This section identifies nine items that should be included in the summary.  Please see the enclosure.  

8.  The Schedules of Selected Statistics included in the reports were not in the current format required by DESE.  The new questions relating to bond issues were not included and portions relating to minimum salary and the child nutrition program which were deleted by DESE several years ago were still included.  Please ensure the current format is included in future reports. 

9.  In the Note to the Financial Statements relating to Legal Debt Margin of the Clearwater R-1 District, the debt service fund balance was erroneously handled as a deduction from the debt limit rather than as an increase in the available margin.  

Please make the necessary changes or corrections for the items noted above and submit revisions within 30 days from the date of this letter in accordance with 5 CSR 30-4.030, Audit Policy and Requirements.  If you do not feel a requested revision is necessary, please document your position in writing and send it to me for review.  If a response is not received within the timeframe [sic] noted above, further action will be required on our part.  


14.
On August 24 or 27, 2001, Ross faxed a response to Pierce, but she did not receive the fax.  


15.
Dale Carlson, Director of School Finance for DESE, was Pierce’s supervisor.  On September 5, 2001, Carlson notified the Board that Ross had:  

not responded to the correspondence from the department and the reports prepared by this auditor do not appear to meet current reporting standards. 

Since the department does not perform actual work paper reviews, we cannot say that the audit was substandard, but the report generated based on the audit work does not appear to meet acceptable standards.  We feel it is our responsibility, as the reviewer of school district audit reports, to bring this to your attention.  

Carlson completed and attached a copy of the Board’s “Uniform Complaint Report,” stating:  

Audit reports filed for two school districts for fiscal years ending June 30, 1999 and June 30, 2000 do not appear to meet current reporting standards.  The auditor did not respond to correspondence from the Department in 2000 and has not responded (as of 9/5/01) to correspondence sent in 2001.  The copies of the correspondence enclosed further outline areas the auditor needs to address. 


16.
Ross was not aware that Pierce had not received his fax until the Board so notified him.  On September 26, 2001, Ross resent the fax to Pierce.  


17.
Ross’ response to Pierce states:  

Please permit me to begin by apologizing for not having having [sic] answered your letter earlier.  

Allow me to address your requirements one at a time.  Although I have no problem making any changes you consider necessary, I have a question on a few of them.  Specifically, 1, 2, and 4.  

1a.  The use of the term “general purpose” financial statements on the Van Buren audit. 

Action:  I have deleted the term “general purpose” from the following pages of my report:  

Table of Contents

Independent Auditor’s Report, page 1 (4 times)

Independent Auditor’s Report, page 2 (3 times)

Notes to Financial Statements, page 13

Qualified Opinion on Financial Statements . . . Governmental Entity, page 36 (8 times)

1b.  The use of the term “general purpose” financial statements on the Clearwater audit. 

Action:  I have deleted the term “general purpose” from the following pages of my report:  

Table of Contents

Independent Auditor’s Report, page 1 (5 times)

Independent Auditor’s report, page 2 (2 times)

Notes to Financial Statements, page 11

Qualified Opinion on Financial Statements . . . Governmental Entity, page 33 (8 times)

Question:  Although I have eliminated per your request the term “general purpose”, the Example 1 you sent me specifically calls them “general purpose financial statements”.  

2a.  The use of the term “except for” in the Van Buren audit.  

Action:  I have eliminated the phrase “except for the cash basis of accounting” from the Independent Auditor’s Report. 

2b.  The use of the term “except for” in the Clearwater audit.  

Action:  I have eliminated the phrase “except for the cash basis of accounting” from the Independent Auditor’s Report. 

Question:  Although I have eliminated the “except for” phrase, my understanding is that cash basis financial statements must be qualified and that the “except for” phrase is required in a qualified opinion. 

3a.  The missing paragraph required by GAS Amendment 2 on the Van Buren audit. 

Action:  I have included the required paragraph in:  

Independent Auditor’s Report, page 1

Qualified Opinion . . . Governmental Entity, page 36 (last sentence only).

3b.  The missing paragraph required by GAS Amendment 2 on the Clearwater audit. 

Action:  I have included the required paragraph in:  

Independent Auditor’s Report, page 1

Qualified Opinion . . . Governmental Entity, page 33 (last sentence only).

4a.  Departure from standard report on Van Buren audit. 

Action:  I have added a sentence regarding cash basis accounting to the Report on Compliance . . . page 37.  

4b.  Departure from standard report on Clearwater audit. 

Action:  I have added a sentence regarding cash basis accounting to the Report on Compliance . . . page 34.

Question:  You stated that it was your understanding that cash basis presentation was not a qualification.  It was my understanding that cash basis presentation specifically is a qualification.  

5a.  Restrictive language on the Van Buren audit. 

Action:  I have added the restrictive language to, and deleted the final “However” sentence from the last paragraph of:  

Report on Compliance . . . page 37

Report on Compliance . . . page 39

5b.  Restrictive language on the Clearwater audit. 

Action:  I have added the restrictive language to, and deleted the final “However” sentence from the last paragraph of:  

Report on Compliance . . . page 34

Report on Compliance . . . page 36

6a.  Name of Schedule and Notes. . . on the Van Buren audit. 

Action:  I have changed the name of the form to “Schedule of Expenditures of Federal Awards” in the Independent Auditor’s 

Report, page 2 and added “Notes to the Schedule of Expenditures of Federal Awards”. 

6b.  Name of Schedule and Notes . . . on the Clearwater audit. 

Action:  I have changed the name of the form to “Schedule of Expenditures of Federal Awards” in the:

Table of Contents

Independent Auditor’s Report, page 1

Schedule E, page 37

Action:  I have added “Notes to the Schedule of Expenditures of Federal Awards”. 

7a.  Summary of Auditor’s Results on the Van Buren audit.

Action:  This has been done.

7b.  Summary of Auditor’s Results on the Clearwater audit.  

Action:  This has been done.

8a.  Selected Statistics on the Van Buren audit.

Action:  None required this year, will be corrected in future reports. 

8b.  Selected Statistics on the Clearwater audit.

Action:  None required this year, will be corrected in future reports. 

9a.  Legal Debt Margin on the Van Buren audit. 

Action:  None required

9b.  Legal Debt Margin on the Clearwater audit.

Action:   The amount in Debt Service Fund available for payment of principal has been added instead of subtracted. 

Because of the above changes, some page numbers have been changed.  I am enclosing a new Table of Contents. 

Some of the above errors were due to clerical errors.  Specifically 6a, 6b, and 9b.  Some of the errors were due I believe, to a 

misunderstanding, most likely on my part, of certain terms and requirements.  Specifically 1a, 1b, 2a, 2b, 8a, and 8b.  The rest of the errors I simply failed to incorporate the changes into the audit report. 

Please find enclosed a copy of each page to which I made any change and replace the original pages with these pages. 

Again, please accept my apology for my tardiness in answering your letter.  I assure you that if a response is necessary next year, I will respond more promptly.  


18.
In the corrections forwarded to Pierce, Ross added the following language to the “Independent Auditor’s Report” for each audit:

In accordance with Governmental Auditing Standards, I have issued my report . . . on my consideration of [the] District’s internal control over financial reporting and on my tests of it’s [sic] compliance with certain provisions of laws, regulations, contracts, and grants.  That report is an integral part of an audit performed in accordance with Governmental Auditing Standards and should be read in conjunction with this report in considering the results of my audit. 


19.
Ross also added language to the “Qualified Opinion on Financial Statements and Supplementary Schedule of Expenditures of Federal Awards--Governmental Entity” for each audit.  The added portion is in bold type below:

In accordance with Governmental Auditing Standards, I have issued my report . . . on my consideration of [the] District’s internal control over financial reporting and on my tests of it’s [sic] compliance with certain provisions of laws, regulations, contracts, and grants.  That report is an integral part of an audit performed in accordance with Governmental Auditing Standards and should be read in conjunction with this report in considering the results of my audit. 


20.
Ross made no change to the “Report on Compliance and on Internal Control Over Financial Reporting Based on an Audit of Financial Statements Performed in Accordance with Government Auditing Standards.”  


21.
On October 9, 2001, Pierce responded to Ross’ letter, stating:  

The School Finances Section has reviewed the corrections submitted for the 1999-2000 Van Buren R-1 and Clearwater R-1 school district audit reports.  A couple of pages need to be corrected in each report relating to the types of opinions issued. 

Pages 36 and 43 in the Van Buren R-1 report and pages 33 and 39 in the Clearwater R-1 report indicate the opinions were qualified.  The opinions in the Independent Auditor’s Report and in the Report on Compliance with Requirements Applicable to Each Major Program and Internal Control Over Compliance in Accordance with OMB Circular A-133 were actually unqualified so these notations need to be corrected.  


22.
Ross made the changes on these pages to state that the opinions were unqualified.  Ross faxed the changes to Pierce on October 11, 2001.    


23.
After conducting these audits, Ross learned that he had severe diabetes and hypothyroid, which affected his ability to work.  Ross has obtained treatment and has resolved his medical issues.  


24.
Ross no longer conducts school district audits because he found that he was unable to keep up with the changing rules for such audits.  

Count II:  Peer Review


25.
Ross last underwent a peer review in 1992, even though he did not believe that he was required to at that time.  


26.
Ross attended annual school audit seminars and inquired of other participants whether he needed to be peer-review qualified in order to conduct a school district audit.  Ross believed he did not need to be peer-review qualified in order to conduct such an audit.  


27.
Ross was not peer-review qualified at the time that he undertook the Van Buren and Clearwater audits for 2000.  


28.
GAS § 3.31 provides: 

The fourth general standard is:  

Each audit organization conducting audits in accordance with these standards should have an appropriate internal quality control system in place and undergo an external quality control review.  

“External quality control” is also known as peer review.  


29.
GAS § 3.3 provides:  

The first general standard is:  

The staff assigned to conduct the audit should collectively possess adequate professional proficiency for the tasks required.  


30.
GAS § 3.33 provides:  

Organizations conducting audits in accordance with these standards should have an external quality control review at least once every 3 years by an organization not affiliated with the organization being reviewed.4  The external quality control review should determine whether the organization’s internal quality control system is in place and operating effectively to provide reasonable assurance that established policies and procedures and applicable auditing standards are being followed.  

[NOTE 4:  Audit organizations should have an external quality control review completed (that is, report issued) within 3 years from the date they start their first audit in accordance with these standards.  Subsequent external quality control reviews should be completed within 3 years after the issuance of the prior review.] 

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 334.100.2.
  The Board has the burden of proving that Ross committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

I.  Conduct Not Pleaded in the Board’s Complaint

A.  The 1999 Van Buren Audit


The Board introduced evidence of Pierce’s review of Ross’ audit of the Van Buren School District for 1999.  Our Regulation 1 CSR 15-3.350(2) provides:  

In addition to the other requirements of this rule—


(A) An agency’s complaint shall set forth—


1.  The full name, address and telephone number of any person whom petitioner names as a respondent; 


2.  Any licenses the licensee holds from the agency and their status;


3.  Any fact supporting the relief that the agency seeks, including any conduct that a licensee has committed that is cause for discipline, with sufficient specificity to enable the licensee to address the charge at hearing; and


4.  Any provision of law that allows discipline for such facts.  

The Board did not assert any deficiencies regarding the 1999 Van Buren audit in its complaint.  We cannot find cause for discipline on the basis of any such deficiencies because the Board did not give notice to Ross that it sought to discipline his license on those grounds.  Duncan v. Missouri Bd. for Architects, Prof'l Eng'rs & Land Surveyors, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).  

B.  Other Conduct Not Pleaded in the Complaint


The Board’s complaint raises the same deficiencies that Pierce raised in her July 5, 2001, letter to Ross.  The evidence that the Board presented at the hearing, however, went far beyond those asserted deficiencies.  Pierce had conducted a desk review and thus had only reviewed Ross’ reports, not his audit work papers.  The Board offered the testimony of its expert witness, 

who had also examined the audit work papers and found a lengthy laundry list of alleged shortcomings in addition to those that Pierce had listed.  (Tr. at 90-114; Pet’r Ex. 16.)  


In Duncan, 744 S.W.2d at 538-39, the court stated:  

The purpose of the complaint is to inform the accused of the nature of the charges so that he can adequately prepare his defense.  

The court concluded that the licensee, an engineer, could not be disciplined for “misconduct in failing to perform a required review of the atrium design and in misrepresenting that his company had done so,” id. at 539, as such conduct had not been pleaded in the licensing agency’s complaint.  


Similarly, we do not find Ross subject to discipline for conduct that the Board has brought to light after filing the complaint with this Commission.  Id.; Regulation 1 CSR 15-3.350(2)(A)3.    

II.  Count I

A.  Accounting Standards
1.  General Standards


The Board’s complaint makes a number of sweeping assertions that Ross’ conduct violated general accounting standards or specific sets of standards:  

14.  Respondent’s audit and/or audit report failed to meet or adhere to the standards generally accepted and recognized by the accounting profession.

15.  In carrying out and performing the audit and/or audit reports for the School Districts Respondent’s actions failed to adhere to the appropriate professional standards issued by the American Institute of Certified Accountants [sic] (AICPA), which are generally accepted within the accounting profession.  

16.  In carrying out and performing the audit and/or audit reports for the School Districts Respondent’s actions failed to adhere to the standards of the Governmental Accounting Standards (“GAS”).  

17.  Respondent’s actions and/or omissions in performing the audit included, but are not limited to the following:  

a) Failing to adhere to all applicable professional standards promulgated by the American Institute of Public Accountancy (AICPA); 

b) Failing to  adhere to all applicable Governmental Auditing Standards (“GAS”)[.]

All of these allegations refer to general accounting standards or sets of general standards.  These general allegations do not provide Ross, this Commission, or any other reader with any guidance in determining how Ross’ conduct may have fallen below professional standards.  We therefore proceed with review only of the Board’s allegations that Ross specifically violated certain standards.  

2.  Standards not Provided to this Commission


The Board’s complaint asserts:  

17. . . j) Failure to use the SAS 87 language restricting the use of the audit report in Respondents’ Reports; Report on Compliance and on Internal Control Over Financial Reporting Based on an Audit of Financial Statements Performed in Accordance with Government Auditing Standards and Report on Compliance with Requirements Applicable to Each Major Program and Internal Control over Compliance in Accordance with Circular A-133; 

*   *   *

l) Failing to include in the above Schedule the significant accounting policies used to prepare the Schedule, as required by OMB Circular A-133 Section 310(b)(4); 

m) Complete failure to include the Summary of Auditor’s Results in the Schedule of Findings and Questioned Costs as required by OMB Circular A-133, Section 505(d); 

*   *   *

18.  Respondent’s failure to comply with or adhere to the above-identified professional standards violates Rule 201 of the AICPA Code of Professional Conduct which states:  

Compliance with standards.  A member who performs auditing, review, compilation, management consulting, tax, or other professional services shall comply with standards promulgated by bodies designated by Council.  


This Commission was created as an adjunct executive agency to exercise independent and impartial decisionmaking authority in disputes between agencies and those persons affected by their actions.  State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. 1982).  The General Assembly and the courts have instructed us that we must: 
make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.

Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App. E.D. 1988).  In past cases involving discipline of accountants’ certificates and permits for deficiencies in school district audits, the Board has offered into evidence copies of the accounting standards that the licensee allegedly violated.  Missouri State Bd. of Accountancy v. Hickey, No. 89-001090AC (Mo. Admin. Hearing Comm’n Sept. 30, 1991); Missouri State Bd. of Accountancy v. McNamee, No. 91-000045AC (Mo. Admin. Hearing Comm’n Jan. 29, 1992).  In Hickey, this Commission did not agree with the Board’s “gnat-straining interpretation” of one accounting standard.  In the present case, the Board has not offered into evidence copies of any of the standards that it has referenced above:  GAS Amendment 2, SAS 87, OMB Circular A-133, or AICPA Code of Professional Conduct Rule 201.  Without an opportunity to review the standards that Ross has supposedly violated, we cannot exercise our “independent and impartial decisionmaking authority.”   


This applies even to the complaint’s paragraph 17(l), which Ross admitted in his answer.  This Commission routinely reviews settlement agreements between licensees and licensing 

agencies when they ask us to reach an independent determination.  Section 621.045.  We are not bound by a licensee’s admission that conduct is cause for discipline if our legal conclusion is otherwise.  


Further, the Board’s expert testimony that Ross violated such standards as we have enumerated above does not foreclose our independent determination.  In Hickey, this Commission stated:  

Count VII

The Board complains in this count of two problems:  Hickey did not opine that the districts complied with laws and regulations which may have a material effect on each major federal assistance program, and Hickey found problems which he did not report.  Hickey did state an opinion concerning compliance, but he did not use what the Board’s expert deemed a necessary phrase, “in my opinion.”  The cited standards require an opinion, not any specific language.  Again, the Board is insisting on form over substance.  

We are troubled by the second allegation; however, the Board did not present any substantive evidence to support it.  The Board did not cite us to any workpapers or other documents independently corroborating the expert’s hearsay testimony.  The Board asks us to take the word of its expert that the unreported problems existed.  We decline to do so.  

The actual documents are all in evidence and there is no reason that the Board could not have pointed us to each error for our inspection.  Perhaps the Board misunderstood the role of its expert witness in this case.  His role is to assist us in drawing correct conclusions from technical evidence; his testimony is not a substitute for that evidence.  

Without copies of the applicable standards, we cannot draw correct, independent conclusions from the evidence.  Therefore, we find no cause to discipline Ross’ license on these various bases asserted by the Board. 

3.  The Board’s Regulations


The Board asserts cause to discipline Ross under § 326.130.2(6)
 for:  

[v]iolation of, or assisting or enabling any person to violate, any provision of this chapter, or any lawful rule or regulation adopted pursuant to this chapter[.] 

a.  Compliance With Generally Accepted Auditing Standards


The Board’s complaint cites Regulation 4 CSR 10-3.030.  This regulation was rescinded after the complaint was filed.  However, because the regulation was in effect at the time of the conduct at issue, it applies to this case.  Paragraph (2) of the regulation provided:  

A licensee shall not permit his/her or its name to be associated with financial statements in a manner as to imply that s/he or it is acting as an independent public accountant with respect to the financial statements unless s/he or it has complied with applicable generally accepted auditing standards.  Statements on auditing standards issued by the American Institute of Certified Public Accountants, and other pronouncements having similar generally recognized authority, are declared to be interpretations of generally accepted auditing standards.  Even when these pronouncements are written in terms of “should”, a licensee shall follow the pronouncements in every applicable instance as though they were written in mandatory language, except in those cases where a justifiable reason exists for a departure from the pronouncements and where the licensee states the reason for his/her or its departure from the pronouncements in his/her or its report on those financial statements.  

Under this regulation, a violation of auditing standards results in an ipso facto violation of the regulation.  See Hickey. 


The Board also cites 4 CSR 10-3.010, without identifying any provision that Ross has allegedly violated.  We assume that the Board relies on paragraph (3), which provides:  

A licensee who performs audits, reviews, compilations, management advisory services, taxes, or other professional 

services shall comply with standards promulgated by the AICPA or by other governmental entities having similar authority as recognized by the board.  Other professional pronouncements that have similar generally recognized authority are considered to be interpretations of generally accepted auditing standards, and departures therefrom must be justified.  

The Board asserts that Ross failed “to include in the auditor’s report reference to a separate report on internal controls as required by GAS 5.15.”  (Compl. ¶ 17(g).)  GAS § 5.15 provides:  

The report on the financial statements should either (1) describe the scope of the auditors’ testing of compliance with laws and regulations and internal control over financial reporting and present the results of those tests or (2) refer to the separate report(s) containing that information.  In presenting the results of those tests, auditors should report fraud, illegal acts, other material noncompliance, and reportable conditions in internal control over financial reporting.3  In some circumstances, auditors should report fraud and illegal acts directly to parties external to the audited entity.

[NOTE 3:  These responsibilities are in addition to and do not modify auditors’ responsibilities under AICPA standards to (1) address the effect fraud or illegal acts may have on the report on the financial statements and (2) determine that the audit committee or others with equivalent authority and responsibility are adequately informed about fraud, illegal acts, and reportable conditions.]


The Board’s complaint also asserts that Ross failed “to include in the auditor’s report the scope of the testing of compliance with laws and regulations and internal controls[.]”  (Compl. 

¶ 17(f).)  The Board’s assertion is disturbing for a number of reasons.  First, the Board cites no accounting standard in this allegation, although we may glean from our review of Exhibit 13 that the Board is referring to GAS § 5.15.  We could reject the assertion on that ground alone.  Second, the Board cites two separate violations in subparagraphs 17(f) and (g) of the complaint, yet GAS § 5.15 sets forth such duties in the disjunctive--the auditor is required to do one OR the other.  Third, and most importantly, Ross consistently provided in his report the language that 

DESE seems to think is required by this standard.  We find Pierce’s observation on this issue perplexing.  Pierce stated:  

The Independent Auditor’s Report did not include a paragraph describing the scope of the testing of compliance with laws and regulations and internal controls nor did it not [sic] refer to a separate report issued thereon (as required by GAS 5.15).  This was included in the Independent Auditor’s Report titled “Qualified Opinion on General Purpose Financial Statements and Supplementary Schedule of Expenditures of Federal Awards --Governmental Entity” in the audits; however, the new sentence required by GAS Amendment 2 was not included.  Please see Example 1 and the related information on GAS Amendment 2 enclosed.  As I do not understand why this second report was included in this manner, please provide an explanation for including two different Independent Auditor’s Reports in an audit report. 

(Pet’r Ex. 6.)


Like Pierce, we are unsure why various pages headed “Independent Auditor’s Report” are included within the same document, but the Board has failed to explain why this is a problem.  Pierce first states that certain language was not included in the “Independent Auditor’s Report,” but then states that such language was included in an “Independent Auditor’s Report.”  That language was included within the report even before Ross made the changes suggested by Pierce.  The Board has not shown us any reason why the language must be in a particular part of the report.   


The Board also asserts that Ross has failed “in the report on internal controls to include the language required by GAS Amendment 2.” (Compl. ¶ 17(h).)  In Ross’ response to Pierce, he stated that he had added “[t]he missing paragraph required by GAS Amendment 2.” In doing so, Ross apparently followed the example and information in the attachments to Pierce’s letter that were provided to him.  Unfortunately, the attachments are not in evidence as part of Exhibit 6 or any other exhibit.  Further, the Board has not provided us with a copy of whatever standard is 

stated in GAS Amendment 2.  Therefore, we cannot make our independent determination as to whether Ross has violated whatever standard is set forth in GAS Amendment 2. 


We find no violation of Regulations 4 CSR 10-3.010 or 4 CSR 10-3.030(2).
  

b.  Departure Having Material Effect

Regulation 4 CSR 10-3.030(3) provided:  

(3) A licensee shall not express an opinion that financial statements are presented in conformity with generally accepted accounting principles if such financial statements contain any departure from such accounting principles which has a material effect on the financial statements taken as a whole, unless the licensee can demonstrate that by reason of unusual circumstances the financial statements would otherwise have been misleading.  In such a case, the licensee’s report must describe the departure, the approximate effects thereof, if practicable, and the reasons why compliance with the principle would result in a misleading statement.  For purposes of this rule, generally accepted accounting principles are hereby declared to be pronouncements issued by the Financial Accounting Standards Board, The Governmental Accounting Standards Board and their predecessor entities and similar pronouncements issued by other entities having similar generally recognized authority.  Even when such pronouncements are written in terms of “should”, a licensee shall follow the pronouncements in every applicable instance as though the pronouncements were written in mandatory language, except in those cases outlined in this rule. 

We have found no departure from generally accepted accounting principles; thus, we find no violation of Regulation 4 CSR 10-3.030(3).  

c.  Undertaking the Engagement


The Board’s complaint cites Regulation 4 CSR 10-3.030(1), which provided:  

A licensee shall not undertake any engagement for the performance of professional services which s/he cannot reasonably 

expect to complete with due professional competence, including compliance, where applicable, with sections (2) and (3) of this rule.  

The Board’s complaint also quotes the same language again, cited as Regulation 4 CSR 10-3.010.  However, Regulation 4 CSR 10-3.010, even prior to its amendment in 2004, did not contain that language.  Therefore, we can only assume that the Board made a clerical error in this reference.  


We do not find any violation of Regulation 4 CSR 10-3.030(1).  There is no evidence to indicate that Ross undertook the engagements without a reasonable expectation that he could competently complete the audits in compliance with professional standards.  

d.  Conclusion


Because we find no violation of any regulation adopted pursuant to Chapter 326, RSMo, we find no cause for discipline under § 326.130.2(6) on Count I.

B.  Other Deficiencies

1.  DESE’s Auditing Standards


The Board contends that Ross failed to adhere to the auditing standards set forth in DESE’s Regulation 5 CSR 30-4.030.  (Compl. ¶ 17(d).)  The Board fails to specify what provision(s) of this lengthy regulation that Ross allegedly violated.  The Board also fails to show any provision of § 326.130.2 that specifically makes a violation of DESE’s regulation a ground for discipline, and we find none.  Therefore, we will consider whether a violation of DESE’s regulation would be a basis for discipline under the general disciplinary provision, 

§ 326.130.2(5).    


DESE’s Regulation 5 CSR 30-4.030 provides:  

(3) . . . (B)  The independent auditor is responsible for conducting the audit in accordance with generally accepted auditing standards, government auditing standards, federal audit requirements, and DESE audit guidelines as contained or referenced in this rule; submitting the audit report to the client board; and assisting in resolving questions or problems which may be disclosed by the audit. . . .

*   *   *

(5) School audits must contain at a minimum the following:  


(A) A statement of the scope of examination; 


(B) The independent auditor’s opinion as to whether the audit was made in accordance with generally accepted auditing standards applicable in the circumstances; 


(C) The independent auditor’s opinion as to whether the financial statements included in the audit report present fairly the results of the operations during the period audited; 


(D) The independent auditor’s opinion as to whether the financial statements accompanying the audit report were prepared in accordance with generally accepted accounting principles applicable to schools; 


(E) The reason or reasons an opinion is not rendered with respect to subsections (5)(C) and (5)(D) in the event the independent auditor is unable to express an opinion with respect thereto;


(F) The independent auditor’s opinion as to whether the school’s budgetary and disbursement procedures conform to the requirements of Chapter 67, RSMo; 


(G) The independent auditor’s opinion as to whether attendance and transportation records are so maintained by the school as to disclose accurately average daily attendance and average daily transportation of pupils during the period of the audit; 


(H) Financial statements presented in such form as to disclose the operations of each fund of the school and a statement of the operations of all funds; and 


(I) The schedule of selected statistics, as specified annually by DESE.  At such time as the schedule of selected statistics becomes available in an electronic format, the schedule must be submitted in this manner and will be submitted separately from the audit.  


The Board’s complaint does not assert that Ross failed to meet any of these requirements, except that it states specifically that Ross failed to include the schedule of selected statistics in the current format required by DESE.  (Compl. ¶ 17(n).)  However, Ross responded that this schedule was not required in these audits for 2000, and Pierce accepted his response.  Therefore, we find no violation of this regulation.  

2.  Failure to Respond to DESE


The Board further asserts that Ross failed to respond to deficiencies in the audits within the 30-day time limit in violation of Regulation 5 CSR 30-4.030.
  (Compl. ¶ 17(e).)  Again, the Board does not point out the specific provisions of this lengthy regulation that Ross has allegedly violated.  Regulation 5 CSR 30-4.030 provides in part:  

(4) DESE has an advisory and supervisory relationship with the board through the school’s administrative staff.  Questions regarding audit reports and any audit problems, discrepancies or findings will generally be resolved by DESE directly with the administrative staff at the school.  However, in some cases, DESE staff may communicate directly with the school’s auditor. . . .

*   *   *

(11) When the program section reviews suggest questions or disclose discrepancies, the individual program sections will correspond directly with the school.  This correspondence initiates a procedure for resolving program audit questions and discrepancies which is outlined below:  


(A) Personnel of the various program sections will advise the school officials of the findings and the nature of any discrepancy found in the audit report; 


(B) Within the time frame provided by DESE, school officials will be expected to respond with clarifying information and, as appropriate, corrected data or a corrected page of the audit report issued by the independent auditor who conducted the original audit.  DESE staff will assist in every reasonable way to help a school and/or its independent auditor find a solution to audit problems. . . .

*   *   *

(12) Review of the independent auditor’s working papers may be conducted by DESE as deemed appropriate to ensure appropriate work has been performed to support statements, opinions, findings, etc. of the independent auditor.  


DESE did not follow its normal procedures under its own regulation and communicate with the school.  Pierce corresponded directly with Ross.  Although the regulation allows DESE to communicate directly with the auditor “in some cases,” the duty to respond within the requested time frame is placed on “school officials.”  Therefore, Ross should not be faulted with a failure to comply with the regulation.  Further, the regulation sets forth an open-ended “time frame provided by DESE.”  This allows DESE to set an arbitrary period.  Pierce sent her letter on July 5, 2001.  We believe Ross’ testimony that he faxed a response on August 24 or 27, 2001, but she did not receive it.  Ross’ response was not long overdue.  We will address this issue, along with others, under the general disciplinary provision of § 326.130.2(5) below.  

3.  General Deficiencies


The Board raises a number of other deficiencies with the audits, without citing to any specific accounting standards that were allegedly violated thereby.  The Board asserts that Ross failed to include the departure from the standard report in the opening paragraph of the Report on Compliance and Internal Control Over Financial Reporting Based on an Audit of Financial Statements Performed in Accordance with Government Auditing Standards, that he filed a 

Schedule of Federal Financial Assistance in place of a Schedule of Expenditures of Federal Awards, and that he erroneously handled the debt service fund balance as a deduction from the debt limit rather than as an increase in the available margin.  (Compl. ¶ 17(i), (k), (o).)  Because the Board points to no specific accounting standard that was thereby violated, we will consider whether these are bases for discipline under the general statutory provisions.  

4.  Section 326.130.2(5)


The Board claims that Ross is subject to discipline under the general disciplinary provisions of § 326.130.2(5) for:  

[I]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

Incompetency is either a licensee’s general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform a given duty.  Missouri Bd. for Arch’ts, Prof'l Eng'rs & Land Surv’rs v. Duncan, No. AR-84-0239 at 116-17 (Mo. Admin. Hearing Comm'n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is the willful commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-901 (Mo. App., W.D. 2001).  Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Duncan v. Missouri Bd. for Arch’ts, Prof'l Eng'rs & Land Surv’rs, 744 S.W.2d 524, 533 and n.6 (Mo. App., E.D. 1988).  The mental state for gross negligence is equivalent to recklessness.  Id.  Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some 

valuable thing belonging to him.”  State ex rel. Williams v. Purl, 128 S.W. 196 201 (Mo. banc 1910).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 274-75 (Mo. App., W.D. 1987).   Dishonesty is a lack of integrity or a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  


We do not find that Ross intended any wrongdoing, lacked integrity, or even that he was reckless in conducting these audits or in not responding to DESE within 30 days.  Therefore, we find no cause for discipline for misconduct, gross negligence, fraud, misrepresentation, or dishonesty.  


Nor do we find that Ross was incompetent.  Ross has a general accounting practice, including tax return preparation, as a solo practitioner.  Ross did not do many school district audits and does not do them at all now.  Ross notes that the subtraction of the debt service fund balance occurred only on the Clearwater report and not the Van Buren report, did not affect the financial statements, and was merely an error that he did not catch in proofreading.  (Tr. at 177-78.)  Ross made all of the corrections that Pierce suggested.  In Hickey, this Commission found no cause for discipline on Count VI because the licensee corrected the mistake after DESE pointed out the problem to him.  Ross’ failure to respond to DESE precisely within 30 days or to meet technical standards on complicated school district audits that were not the type of work he normally performed does not show a general lack of present ability, or lack of a disposition to use his otherwise sufficient present ability, to perform his professional duties.  We find no cause for discipline under § 326.130.2(5) on Count I.  

C.  Violation of Professional Trust or Confidence


The Board finally argues that Ross is subject to discipline under § 326.130.2(13) for “[v]iolation of any professional trust or confidence.”  A professional trust or confidence is 

engendered by a party’s reliance on the special knowledge and skills evidenced by professional licensure.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  The Board has established some technical deficiencies, but has not shown how this would affect the  reliance 

of Ross’ clients on his special knowledge and skills.  We find no cause for discipline under 

§ 326.130.2(13) on Count I.  

III.  Count II:  Peer Review


Count II of the Board’s complaint asserts that Ross was not peer-review qualified when he conducted the Van Buren and Clearwater audits for 2000.
  By failing to be peer-review qualified, Ross violated GAS § 3.31 and the Board’s Regulations 4 CSR 10-3.010(3) and 4 CSR 10-3.030(2).  Therefore, there is cause to discipline his license under § 326.130.2(6). 


We do not agree that Ross violated GAS § 3.3, as we believe he possessed adequate professional proficiency for the task required, nor did he violate 4 CSR 10-3.030(1) or (3).  


The Board also states that Ross failed to comply with Rule 201 of the AICPA Code of Professional Conduct.  Because the Board did not offer a copy of that rule into evidence, we are unable to make an independent determination as to whether Ross violated it.  


As in Count I, the Board contends that Ross’ violation of professional standards constitutes misconduct, gross negligence, fraud, misrepresentation, and/or dishonesty.  We do not find any of these grounds for discipline under § 326.130.2(5) because Ross made inquiry and believed that he did not need to be peer-review qualified in order to conduct the audits.  


The Board also argues that Ross violated a professional trust or confidence by failing to be peer-review qualified.  We do not believe the Board has made a sufficient showing as to how 

this should undermine the clients’ confidence in his professional ability to do the audit.  (Tr. at 118; Pet’r Ex. 11.)  We find no cause for discipline under § 326.130.2(13).   


This Commission is statutorily required to determine whether there are any grounds to discipline the license under the statutes.  Section 621.045.1.  If so, the agency, not this Commission, determines what the discipline will be.  Although we are authorized to make a recommendation to the agency as to what the discipline should be, we have never done so.  Section 621.110.  In this case, we note that Ross committed a technical violation of the peer review requirement, he corrected the deficiencies that DESE found in the audits (as DESE’s rules allow and encourage), and the Board has made no showing that anyone was harmed by any action on his part.  The purpose of the licensing laws is not to punish the licensee, but to protect the public.  Wasem v. Missouri Dental Bd., 405 S.W.2d 492, 497 (Mo. App., St.L. 1966).  Ross no longer does school district audits, and there is no evidence that he does not serve the public well in his general practice of accounting.  Ross also suffered from medical problems, which he has addressed.  The Board may wish to consider these factors in mitigation.    

Summary


We find no cause to discipline Ross’ license on Count I.  


Because Ross was not peer-review qualified, he violated GAS § 3.31 and the Board’s Regulation 4 CSR 10-3.030(2), and there is cause to discipline his license under § 326.130.2(6) on Count II.


SO ORDERED on April 14, 2005.



________________________________



JOHN J. KOPP  



Commissioner

	�Pursuant to § 326.280.3, RSMo Supp. 2004, effective August 28, 2001, the Board now uses the term “license.”  (Compl. ¶ 4; Tr. at 9-10.) 


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The disciplinary statute was renumbered as § 326.310, effective August 28, 2001, H.B. 567, but the wording of the provisions under which the Board seeks discipline was not changed.  We cite the disciplinary statutes in effect at the time Ross completed the audits.  


	�As discussed infra, Count II is dedicated to the Board’s assertion that Ross was not peer-review qualified.  Although the Board also makes this assertion in Count I, paragraph 17(c), we will not find Ross subject to discipline for the same conduct under two different counts.  Therefore, we analyze the peer review issues only in our conclusions of law as to Count II.  


	�In paragraph 24 of its complaint, the Board mis-cites § 326.130.2 as § 326.130.0.  The complaint then contains an identical assertion, numbered as paragraph 24, following paragraph 40 of its complaint.  


	�The complaint mis-cites the provision as 5 CSR 30-4.303.  


	�As we previously noted, the Board also makes this assertion in Count I, paragraph 17(c).  However, because Count II is completely dedicated to this issue and it is the same conduct, we address this issue only under Count II.  
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