Before the

Administrative Hearing Commission

State of Missouri

ROSE COFFEE COMPANY, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 03-0765 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We conclude that Rose Coffee Company, Inc. (“Rose”) is not liable for use tax on its purchases of coffee equipment and parts because it purchased those items for “resale.”  However, Rose’s use tax refund claim for first through third quarters 1998 is barred by the statute of limitations.  Rose is entitled to a refund of $135,803.59, plus interest, for fourth quarter 1998 through third quarter 2002.  
Procedure


On May 14, 2003, Rose filed a complaint challenging the Director of Revenue’s denial of its use tax refund claim.  


On January 7, 2005, Rose filed a motion for summary determination.  The Director filed a response on February 10, 2005.  
Findings of Fact

Rose’s Business 


1.  During the period from January 1, 1998, through September 30, 2002, Rose was a Missouri corporation in good standing, with offices in St. Louis, Missouri.    


2.  Rose is in the business of selling coffee beans, ground coffee, tea, and purified and spring water. 
  Rose’s customers consist of convenience stores, businesses such as law firms and accounting firms, and other similar businesses, as well as resellers that resell to customers similar to Rose’s customers.    


3.  During the periods at issue, Rose purchased various items of coffee grinding and brewing equipment (“coffee equipment”) and repair and replacement parts for the coffee equipment from vendors located both inside and outside of Missouri.
  The purchases consisted primarily of coffee equipment, with a smaller amount (10 to 15% of dollars expended) of the purchases consisting of parts for the same.  It also purchased mugs; coffee pots; and coffee dispensing, promotion, and display materials (“related materials”).  


4.  Rose did not use the coffee equipment and parts.  Rose provided the coffee equipment, parts, and related materials to its customers as part of their purchase of Rose’s coffee beans, ground coffee, and tea,
 or sold the coffee equipment and parts outright to some customers who sought it.  The customers then used the coffee equipment to grind their coffee beans and brew coffee from the grounds.  As long as Rose’s customers were making purchases of coffee beans, 

ground coffee or tea from Rose, those customers were given the exclusive use of the coffee equipment.  Once those customers ceased buying coffee beans, ground coffee and tea from Rose, those customers were required to return the coffee equipment to Rose or purchase the coffee equipment from Rose outright.  


5.  Rose purchased parts for the coffee equipment.  The parts replaced like parts on the coffee equipment that Rose’s customers used.  Although the loan agreements provide that the customer is to maintain and repair the coffee equipment, Rose, rather than its customers, provided the parts when repairing coffee equipment that the customers used.  


6.  Rose provided coffee equipment pursuant to a loan agreement, which provides in part:  

THIS LOAN AGREEMENT made this ____ day of _____, between ROSE COFFEE COMPANY, a Missouri corporation, d/b/a Mid-America Coffee Service, hereinafter referred to as “Company” and _____, hereinafter designated “Dealer”, WITNESSETH.  

WHEREAS, Dealer is now purchasing coffee from the Company and has requested the Company to loan for use in HIS/HER business, and upon the terms and conditions hereinafter mentioned, the following described property:

[see attached exhibit(s)]

NOW THEREFORE, said Company does hereby loan to said Dealer the personal property described, to be used at Dealer’s place of business at _____ during this loan agreement. . . .

*   *   *

It is expressly understood and agreed that said equipment above mentioned and all appliances connected therewith or used in connection with the same furnished by the Company, shall at all 

times be and remain the property of the Company and shall be used by the Dealer only in connection with the conduct of its business at the above address or at such subsequent address as hereinafter provided, and shall be used exclusively for making, storing, and distributing coffee sold to the Dealer by the Company.  


7.  The cost of the coffee equipment and parts that Rose provided to its customers was factored into the purchase price of the coffee beans, ground coffee, and tea that Rose sold to its customers.  The more the coffee equipment and parts cost Rose, the more Rose’s customers had to pay for their purchase of coffee beans, ground coffee, and tea.  


8.  Not all of Rose’s customers negotiate to receive coffee equipment from Rose because those customers, like distributors, either do not need the coffee equipment or want to negotiate a lower price for the coffee and tea.  Of Rose’s customers who used coffee equipment during the tax periods, they paid Missouri and local sales tax to Rose on 47.4% of the coffee sales to them.  On the remaining 52.6% of the coffee sales to such customers, the customers did not pay sales tax because they made claims of exemption to Rose.  It is Rose’s policy to collect Missouri and local sales tax on all sales unless the purchaser makes a written claim of exemption to Rose.  The Rose customers who make claims of exemption on their purchases from Rose are typically customers who sell the liquid coffee and tea that results from the coffee equipment and who collect Missouri and local sales tax from their customers on such sales.  The Rose customers who do not make a claim of exemption on their purchases from Rose are customers like law firms, accounting firms, and similar businesses, who consume the brewed coffee or tea rather than sell it.  

Sales and Use Tax


9.  During the periods at issue, Rose collected and remitted sales tax on its sales unless its customers provided a claim of exemption to Rose.  


10.  During the periods at issue, Rose remitted Missouri use tax on some of its purchases of coffee equipment and parts from vendors located outside of Missouri.  


11.  During the periods at issue, Rose did not remit Missouri sales/use tax on some of its purchases of coffee equipment and parts from vendors located outside of Missouri because it 

believed that the purchases of such coffee equipment and parts were purchases for resale to Rose’s customers.
  The Director assessed sales/use tax on those purchases, Rose appealed, and this Commission found in favor of Rose in Case No. 03-0159 RS.  The Director did not appeal that decision. 

The Director’s Audit and Rose’s Refund Claim


12.  The Director began a Missouri sales and use tax audit of Rose in early 2001, covering January 1, 1998, through December 31, 2000 (“the audit period”).  Art Mulholland was at that time the vice president and CFO of Rose.  


13.  On April 18, 2001, Mulholland signed the Director’s Form 701-U, Waiver of Statutes of Limitation Pertaining to Use Tax.  That form provided:  

For and in consideration of the Department of Revenue refraining from issuing at this time an assessment for the audit period based upon all available information, the Taxpayer through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to additional assessments of all state and local use taxes for a period of one year from date signed by the Taxpayer to permit the Department of Revenue to complete a Use Tax audit of the business records of Taxpayer and to make an assessment based upon the audit.  

Mulholland crossed through the term “one year” and wrote in “90 days.”  The form further provided:  

As additional consideration for the said waiver, the Department of Revenue through its undersigned authorized representative hereby waives all Statutes of Limitation pertaining to refund/credit claims by Taxpayer for all overpayments of state and local use taxes for a period of one year from date signed by the Department of Revenue to permit the Taxpayer to complete its review of all pertinent records and transactions for the audit period and to make any claims for refund/credit pertaining to overpayments for the audit period based upon the review.  

Mulholland again crossed through the term “one year” and wrote in “90 days.”  The form further provided:  

The period of the waivers set forth above for both the Taxpayer and the Department of Revenue shall be one year unless one of the following occur, in which case the period of the waivers will be reduced as indicated:  

a) for assessed audits, the waiver expires 30 days after an assessment is delivered or mailed, whichever date is earlier; 

b) for fully-paid audits, the waiver expires 30 days after receipt of full payment for the audit; or

c) for audits with no findings of tax due, the waiver expires 30 days after mailing of a final closing letter for the audit.  

Mulholland signed the form on April 18, 2001.  The auditor signed the form on April 19, 2001.  


14.  Mulholland and the auditor executed another statute of limitations waiver, which they both signed on June 28, 2001.  This time, Mulholland crossed out “one year” and  wrote in “180 days” on the portions that he had changed on the previous form.  The following language was typed in at the bottom of the form:  

This is an extension for the use tax waiver signed on 04/18/2001.  


15.  Mulholland and the auditor executed another statute of limitations waiver, which they both signed on December 28, 2001, but the period was changed to “90 days” in the same manner as the previous forms.  The following language was typed in at the bottom of the form:  

This is an extension of the extension signed on 6/28/2001.  

  
16.  Mulholland and the auditor executed another statute of limitations waiver, which they both signed on March 13, 2002, but the period was changed to “60 days” in the same manner as the previous forms.  The following language was typed in at the bottom of the form:  

This is the third extension of the original waivers signed on 4/19/2001.  


17.  Mulholland and the auditor executed another statute of limitations waiver, which they both signed on May 9, 2002.  Only the language pertaining to refunds was changed to “60 days” in the same manner as the previous forms.  The following language was typed in at the bottom of the form:  

This is an extension of the waivers signed on 3/13/2002.  


18.  Mulholland and the auditor executed another statute of limitations waiver, which they both signed on July 3, 2002, but the period was changed to “90 days” in the same manner as the previous forms.  The following language was typed in at the bottom of the form:  

This is an extension of the waivers signed 5/9/2002.  


19.  Mulholland and the auditor executed another statute of limitations waiver, which they both signed on September 20, 2002, but the period was changed to “90 days” in the same manner as the previous forms.  The following language was typed in at the bottom of the form:  

This is an extension of waivers signed on 7/3/02.  


20.  If the time period for which Rose is entitled to claim a refund, without being barred by the statute limitations, is construed as beginning on December 28, 1998, the first timely filed use tax period after that is fourth quarter 1998, as the return for that quarter was due on January 31, 1999.   


21.  As a result of the audit, the Director issued sales and use tax assessments against Rose on December 13, 2002.  Rose appealed the assessments to this Commission.  Included therein were use tax assessments for periods ending March, June, and September 1998.  As stated in Finding 11, Rose prevailed in its appeal.  


22.  On December 17, 2002, Rose filed a use tax refund claim of $161,912.62 on its purchases of coffee equipment and parts for January 1998 through September 2002.  The refund claim was computed as follows:  


First quarter 1998
$11,180.82


Second quarter 1998
7,673.14


Third quarter 1998
8,476.77


Fourth quarter 1998 
7,052.60


First quarter 1999
10,706.24


Second quarter 1999
8,336.47


Third quarter 1999
13,859.55


Fourth quarter 1999
8,685.73


First quarter 2000
22,301.68


Second quarter 2000
16,710.62


Third quarter 2000
3,323.77


Fourth quarter 2000
1,031.33


First quarter 2001
1,452.73


Second quarter 2001
8,550.65


Third quarter 2001
4,833.37


Fourth quarter 2001
7,397.01


First quarter 2002
7,143.20


Second quarter 2002
6,561.30


Third quarter 2002
6,635.64

However, Rose’s accountant did not have the return available for third quarter 2001 at that time, so he estimated the amount for that quarter.  He has since determined that the refund claim should be increased by $1,221.70 because the tax for that quarter was $6,055.07, rather than $4,833.37.  The revised refund amount is $163,134.32.
  The use tax for first through third quarters 1998 is $27,330.73, and the use tax for fourth quarter 1998 through third quarter 2002 is $135,803.59.  Approximately 85 to 90 percent of the purchases at issue were of coffee equipment, and approximately 10 to 15 percent of the purchases were of parts.   

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Rose has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the 

facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Relationship of Present Case to Case No. 03-0159 RS


In its motion for summary determination, Rose argues that the present case is controlled by Case No. 03-0159 RS and that the facts in the present case are “established by the pleadings herein, by the affidavits attached hereto, and by collateral estoppel in Case No. 03-0159 RS[.]”  This case involves a refund claim for tax paid on purchases, and Case No. 03-159 RS involved assessments on purchases for which tax was not paid.  Therefore, the transactions are not the same, and we have not made findings of fact based on collateral estoppel.  In addition, the Director has argued the two cases slightly differently.  However, our conclusions of law set forth in this decision are consistent with our decision in Case No. 03-0159 RS.  

II.  General Statutes and Cases


Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  Section 144.605(13) defines “use” as:  

the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include the temporary storage of property in this state for subsequent use outside the state, or the sale of the property in the regular course of business[.] 

(Emphasis added).  Section 144.605(10) defines “storage” as: 

any keeping or retention in this state of tangible personal property purchased from a vendor, except property for sale or property that is temporarily kept or retained in this state for subsequent use outside the state[.]

(Emphasis added).  Although the statutes do not define “consume,” the ordinary meaning is:  “vb 1 : to do away with completely : DESTROY . . . 2 . . . b : USE UP . . . vi 1 : to waste or burn away : PERISH   2 : to utilize economic goods[.]”  The Ovid Bell Press v. Director of Revenue, No. 99-0925 RV, at 8 (Mo. Admin. Hearing Comm’n July 28, 2000) (quoting MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 249 (10th ed. 1993)).  Thus, selling or reselling goods is not the consumption of those goods and is an activity expressly excluded from the scope of the use tax.


Section 144.615(6) specifically exempts from use tax tangible personal property held by processors, retailers, importers, manufacturers, wholesalers, or jobbers solely for resale in the regular course of business.  Sales for resale are thus excluded and exempted from use tax. 
For purposes of the use tax, § 144.605(7) defines “sale” as:  

any transfer, barter or exchange of the title or ownership of tangible personal property, or the right to use, store or consume the same, for a consideration paid or to be paid, and any transaction whether called leases, rentals, bailments, loans, conditional sales or otherwise, and notwithstanding that the title or possession of the property or both is retained for security. . . .

(Emphasis added).  To determine that there is a resale, we must find that there is (1) the transfer, barter or exchange (2) of the title or ownership of tangible personal property, or the right to use, store, or consume the same, (3) for a consideration paid or to be paid.  Aladdin's Castle v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).  The issue is whether there was a transfer of control of the item in question.  Kansas City Power & Light v. Director of Revenue, 83 S.W.3d 548, 552 (Mo. banc 2002).  


Rose argues that it made its purchases of coffee equipment and parts to resell them and that it erroneously paid use tax on those purchases.   

III. Coffee Equipment


The record establishes that Rose sold coffee equipment outright to some of its customers.  Therefore, Rose unquestionably purchased this equipment for resale.  Other customers received 

the right to use the coffee equipment under the loan agreement described in Finding 6.  

A.  Rental vs. Loan 


According to BLACK’S LAW DICTIONARY 937 (6th ed. 1990), a loan for use is “a contract by which one gives to another the temporary possession and use of personal property, and the latter agrees to return the same thing to him at a future time, without reward for its use.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY at 683 (10th ed. 1993) similarly defines a loan as:  

1 a : money lent at interest   b : something lent usu. for the borrower’s temporary use   2 a : the grant of temporary use[.]

According to BLACK’S at 889: 

[w]hen used with reference to tangible personal property, [the] word “lease” means a contract by which one owning such property grants to another the right to possess, use and enjoy it for [a] specified period of time in exchange for periodic payment of a stipulated price, referred to as rent.

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY at 663 defines a lease as:  

a contract by which one conveys real estate, equipment, or facilities for a specified term and for a specified rent; also : the act of such conveyance or the term for which it is made[.]


Although the parties agreed that the cost of the coffee equipment is factored into the price of the coffee, which could be construed as a “reward for its use,” the agreement appears to be more in the nature of a loan than a lease because there is no specified payment therefor and no 

specific period of time.  However, § 144.605(7) includes rentals, leases, bailments, and loans within the definition of “sale.”  Therefore, regardless of whether the transaction is a loan or a 

rental, under either circumstance the customer has the right to use, store, and consume the equipment.

B.  Appellate Court Decisions


The appellate courts of Missouri have addressed a number of situations in which a taxpayer raised a claim, such as Rose’s, that items were “resold” even though there was not explicitly a separate sale of the items in question.  For example, in King v. National Super Markets, 653 S.W.2d 220, 221-22 (Mo. banc 1983), a grocery store raised a claim that packaging items such as paper bags, butcher paper, plastic bags, plastic roller bags, twine and twisters were resold to its customers and that the store was therefore not subject to use tax on its purchases of these items.  These items were used in packaging its customers’ grocery purchases and thus were not sold by themselves to the store customers.  The Director argued that there was no consideration for the “sale” of the packaging items.  The store presented evidence that the cost of the packaging items was included in the retail price that the store charged its customers.  The Court held that because the customers were paying an increased price in exchange for the quantity of bags required to bag their purchases, the transfer of the bags from the store to its customers was supported by consideration.  The Court also noted that the store essentially paid sales tax on the packaging items when it paid sales tax on the gross revenue derived from its retail sales and that the imposition of use tax on its purchase of packaging items would amount to double taxation and would not serve the express purpose of the use tax. 


House of Lloyd v. Director of Revenue, 824 S.W.2d 914, 920  (Mo. banc 1992), involved a claim for a manufacturing exemption rather than a resale.  However, the manufacturing exemption applied to machinery used in manufacturing a product intended to be sold ultimately for final use or consumption.  Section 144.030.2(5).  House of Lloyd claimed the exemption for machinery 

used to manufacture Styrofoam peanuts used in packaging its products.  The Court found that the peanuts were not sold to anyone, but were used and consumed by House of Lloyd in order to protect its product during shipping and that the exemption therefore did not apply.  The Court stated:   “No . . . evidence is found indicating whether the cost of the peanuts was factored into the total price of the merchandise or whether a separate charge was made for them.”  824 S.W.2d at 920.  


In Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539 (Mo. banc 1994), Sipco was engaged in the business of butchering hogs.  Sipco’s product prices depended on the type of product being sold and the type of packaging.  Sipco used dry ice in packaging some of its fresh pork products for delivery to its customers.  In determining the base price for a pork product, Sipco used USDA daily market quotes.  It added a premium to cover the cost of more expensive packing techniques such as cry-o-vac vacuum sealing or gas flushing that its customers requested.  Sipco did not make a specific determination of the cost of the dry ice in relation to the total product cost.  The Court noted its prior determination in National Super Markets, and also its statement in House of Lloyd, 824 S.W.2d at 920, that there had been no evidence that there was a charge for packaging items or that the cost of the packaging items had been factored into the cost of merchandise sold.  The Sipco court stated:  

To the extent that National Super Markets and House of Lloyd imply that the holder of goods must show a calculated cost specifically factored into the price for resale to take advantage of the resale exemption, they are misleading and should no longer be followed.  Neither Sec. 144.615(6) nor Sec. 144.605(5) require such a specific allocation.  Instead, Sec. 144.605(5) merely directs our attention to whether there was:  (1) a transfer, barter or exchange; (2) of the title or ownership of tangible personal property or the right to use, store or consume the same; (3) for a consideration paid or to be paid.  The statute indicates the elements that are controlling.  

The record before us establishes that Sipco packed its pork products in dry ice for shipping to its purchaser.  Sipco neither retained the dry ice, nor consumed it for purposes other than to transfer it to the customer.  The purchaser received the dry ice along with the pork and was free to use or discard the dry ice as it saw fit.  While there was no extra or explicitly stated charge for the dry ice, one need not be an accountant to understand that the value of the dry ice was factored directly or indirectly into the total consideration paid for the pork.  Accordingly, the dry ice that Sipco purchased for transfer to its customers and that was used for that purpose is exempt from use tax as property held for resale.  

Sipco, 875 S.W.2d at 542.  Thus, the Missouri Supreme Court has established that consideration may be present, for purposes of a resale, on an item that is conveyed incidentally with the sale of a primary product, even though the claimant does not specifically prove that the cost of the item was factored into the price of the primary product.


In Kansas City Power & Light v. Director of Revenue, 83 S.W.3d 548, 551-52 (Mo. banc 2002), the Court expanded this analysis to conclude that electricity is resold even though it is not a tangible item.  In that case, the Court held that a hotel resells electricity in its guest areas to its customers because it transfers the right to use and consume the electricity.  


Other cases from the appellate courts address the concept of “resale” applied in the context of a loan or rental of an item; i.e., can an item qualify for the exclusion/exemption if it is loaned or rented to a customer, rather than an outright transfer of title or ownership?  Rose relies on Weather Guard, Inc. v. Director of Revenue, 746 S.W.2d 657 (Mo. App., E.D. 1988).  In that case, Weather Guard was a wholesaler that promoted the sale of insulation by providing insulation machines to retailers of its product.  The retailers sold the insulation to their customers along with the license to use one of the insulation machines to install the insulation.  The retailers signed a “Rental Machine Agreement,” acknowledging receipt of the machine, and the machines were on loan in accordance with a Retailer Dealer Agreement.  The machines remained the property of 

Weather Guard, and the retailers were to return the machines to Weather Guard upon request, in accordance with the Retailer Dealer Agreement.  The Director assessed use tax against Weather Guard on its purchases of the insulation machines.  Weather Guard argued that it purchased the machines for “resale.”  In ruling in favor of Weather Guard, the Court relied on King v. National Super Markets, 653 S.W.2d 220.  The Weather Guard court also noted the definition of “use” in 

§ 144.605(5).  The Court stated:  

The machines were not held for resale in the ordinary sense of the word, because they were not permanently transferred to retailers and ultimately to customers as were the paper sacks in King v. National Super Markets, Inc., 653 S.W.2d 220 (Mo. banc 1983).  However, it is obvious from Sec. 144.605(5) that a rental qualifies as a sale.  Thus the question remains whether the machines were rented to customers or loaned at no charge.  

There was evidence that the insulation sold in the “do-it-yourself” program cost more than the insulation sold by Wholesaler without use of one of Wholesaler’s machines.  However, the [Administrative Hearing] Commission found “[t]he mere fact that the cost of the blowers may be included in the total price of the insulation is not sufficient to constitute a ‘sale’ of the blowers.”  This finding was contrary to the construction of Sec. 144.615(6) in King, 653 S.W.2d at 221.  The court in King held that when the cost of paper sacks was factored into the price for which goods were sold, that constituted a resale under Sec. 144.615(6).  Id. at 222.  

Moreover, because the customers paid sales tax on the increased cost of the insulation, there was no loss of tax revenue to the State of Missouri, See Management Services, Inc. v. Spradling, 547 S.W.2d 466, 468 (Mo. banc 1977) (primary function of Sec. 144.610 is to supplement and protect the sales tax on out-of-state purchases), and to impose a use tax would amount to double taxation.  See King, 653 S.W.2d at 222.  

Reversed.

Weather Guard, 746 S.W.2d at 658.


We find Weather Guard directly controlling.  That case, similar to this one, involved a loan or rental of equipment without a stated extra charge to the customer.  The Court found that 

Weather Guard was not liable for use tax on its purchases of the equipment.  Although the Court stated that a question in the case was whether the machines were a rental or a loan, the Court did not find this distinction critical.  The Court relied on the fact that the insulation sold in the “do-it-yourself” program cost more than the insulation sold without the use of one of the insulation machines.  Because the cost of the blowers was included in the total price of the insulation, the customers gave consideration for the machines, and Weather Guard “resold” them to its customers.  


We note once again that Sipco, 875 S.W.2d at 541-42, abrogated the requirement that a sale-for-resale claimant prove that the cost of the resold item was included in the price.  However, especially in the context of a loan or lease, this evidence is still relevant if presented.  The cost of the coffee equipment and parts was factored into the price that Rose charged its customers for the coffee.  Therefore, the elements of (1) transfer (2) of the right to use, store or consume tangible personal property (3) for consideration, are present in this case.  We also note that Weather Guard is an opinion of the Missouri Court of Appeals, Eastern District, and has not been cited, much less relied upon, in any of the decisions of the Missouri Supreme Court involving resale claims.  However, as a decision of an appellate court, Weather Guard is binding on this Commission, and we find it applicable to this case.  


Rose also relies on Brambles Industries v. Director of Revenue, 981 S.W.2d 568 (Mo. banc 1998).  In that case, Brambles, doing business as Chep USA, leased pallets to Procter & Gamble for shipping soap from Procter & Gamble’s St. Louis plant to its customers, which were usually retail stores.  Chep had collected tax from Procter & Gamble based upon the proceeds 

from leasing the pallets, and it had remitted it to the Director.  Chep sought a refund on the basis that the lease proceeds were excludable from sales tax because pallets purchased under identical circumstances would be excluded from sales tax as purchases for resale.  Procter & Gamble also 

purchased some pallets outright from other sources, but it charged its customers the same amount regardless of whether leased pallets were used to ship the merchandise.  The Court relied on the definition of gross receipts in § 144.010(3):  

“Gross receipts” . . . means the total amount of the sale price of the sales at retail . . . .  For the purposes of sections 144.010 to 144.525 the total amount of the sale price above mentioned shall be deemed to be the amount received.  It shall also include the lease or rental consideration where the right to continuous possession or use of any article of tangible personal property is granted under a lease or contract and such transfer of possession would be taxable if outright sale were made and, in such cases, the same shall be taxable as if outright sale were made and considered as a sale of such article, and the tax shall be computed and paid by the lessee upon the rentals paid[.]


Because the pallets would have qualified for a resale exclusion if Procter & Gamble purchased them, the Court held that the lease of the pallets to Procter & Gamble was also excluded from sales tax.  The Court noted its ruling in Sipco, 875 S.W.2d 539, that packaging material is resold if there is (1) a transfer, barter or exchange; (2) of the title or ownership of tangible personal property or the right to use, store or consume the same; (3) for a consideration paid or to be paid.  The Brambles court continued:  

As this Court has noted, a primary goal of the ruling in Sipco was to simplify the problems of proof encountered by taxpayers in attempting to show that consideration was paid for packaging materials, where, as here, the cost of such materials was not separately stated apart from the price paid for the goods.  The uncontradicted evidence presented by Chep was that P & G’s customers paid the same price for its product regardless of whether it was shipped on pallets owned by P & G or on leased pallets.  It is assumed that, since the purchased pallets, apparently, became the customers' property, the price of the pallets was factored into 

the purchase price of the soap and that, therefore, P & G received consideration for those pallets.  The fact that P & G's customers pay the same price for leased pallets implies that some consideration should also be assumed to have been paid for the right to use those pallets.  Given that Chep’s ultimate burden here is to show that an outright sale would not have been taxable, this fact is particularly 

compelling, since it implies that, to P & G’s customers, the economic difference between a leased pallet and a pallet purchased free from sales tax is negligible.  Chep met its burden of proving that the leased pallets would have qualified as being sold for resale under Sipco if an outright sale had been made, and, therefore, that the lease proceeds should have been excluded from gross receipts under section 144.010(3).   

981 S.W.2d at 571 (footnotes omitted). 


We find that Brambles also applies.  In that case, there was no evidence that Chep paid sales tax on its purchases.  However, the Court held that it could lease the pallets to Procter & Gamble without paying tax, on the theory that Procter & Gamble “resold” the pallets to its customers because the customers received the right to use the pallets.  This Commission had assumed that Procter & Gamble’s customers were obligated to return the pallets to Chep, although Chep had not presented direct evidence of that fact.  However, the Court found that the element of “right to use” was present, regardless of whether Procter & Gamble’s customers were obligated to return the pallets.  The Court also found consideration because Procter & Gamble’s customers paid the same price regardless of whether Procter & Gamble had purchased or rented the pallets.  Similarly, in this case the customer had the right to use the coffee equipment, even though it was required to return the equipment if its agreement with Rose was terminated.    

C.  The Director’s Arguments 


The Director relies on § 144.020.1(8), which imposes:  


A tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at 

retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property.  

The Director argues that § 144.020.1(8) is controlling, and that because Rose opted to pay use tax on its purchases without paying tax on its rentals, it cannot receive a refund.  However, the terms of § 144.020.1(8) do not apply in this case.  First, as we have stated, we believe the equipment was loaned to the customer, who was obligated to return it when the agreement was terminated.  Section 144.020.1(8) specifically applies only to the taxability of lease transactions.  If the transactions were loans, then § 144.020.1(8), which applies only to leases, does not apply.  


However, even if we regarded the transactions as leases rather than loans, Rose could not have collected sales tax on the leases of the equipment because it did not have a stated charge for its customers’ use of the equipment.  Section 144.020.1(8) applies if there is a charge for the lease of property.  That situation is not present in this case.  Therefore, § 144.020.1(8) does not apply even if this is regarded as a lease transaction.  


The Director argues that the Missouri General Assembly has not recognized the concept of  “resale” as applied to a lease transaction.  The Director cites International Business Machines v. State Tax Comm’n, 362 S.W.2d 635 (Mo. 1962), and Federhofer, Inc. v. Morris, 364 S.W.2d 524 (Mo. 1963), for the proposition that leases are not sales at retail and thus cannot qualify as “resales.”  However, those cases held that the statutes in effect at that time – prior to the enactment of § 144.020.1(8) – did not impose the sales tax on lease transactions.  See International Business Machines v. David, 408 S.W.2d 833 (Mo. banc 1966).  Section 144.020.1(8) now includes leases as transactions that may be subject to sales tax.  These cases cited by the Director are thus not pertinent authority on the question of whether leases can be “resales” under the sales/use tax laws.  


The Director also relies on § 144.070.5, which provides:  

Any person, company, or corporation engaged in the business of renting or leasing motor vehicles, trailers, boats, or outboard motors, which are to be used exclusively for rental or lease purposes, and not for resale, may apply to the director of revenue for authority to 

operate as a leasing company.  Any company approved by the director of revenue may pay the tax due on any motor vehicle, trailer, boat, or outboard motor as required in section 144.020 at the time of registration thereof or in lieu thereof may pay a sales tax as provided in sections 144.010, 144.020, 144.070 and 144.440.  A sales tax shall be charged to and paid by a leasing company which does not exercise the option of paying in accordance with section 144.020, on the amount charged for each rental or lease agreement while the motor vehicle, trailer, boat, or outboard motor is domiciled in this state.  Any motor vehicle, boat, or outboard motor which is leased as the result of a contract executed in this state shall be presumed to be domiciled in this state.  

(Emphasis added).  The Director asserts that § 144.070.5 specifically states that § 144.020 provides an option to pay tax on purchases of tangible personal property that is to be subsequently leased or to collect tax on the lease payments.  This is true, but it does not mean that once a taxpayer has exercised that option, it cannot obtain a refund.  


The Director cites the first sentence of § 144.070.5 for the proposition that the Missouri legislature does not consider purchases of tangible personal property for the purpose of a subsequent lease as a purchase for resale.  That statute provides that those who rent out vehicles, trailers, boats, and outboard motors, rather than reselling them, may apply to the Director to operate as a motor vehicle leasing company.  This merely points out the situation in which the company is leasing the vehicles and not selling them.  It is specific as to motor vehicle leasing companies and is intended to prescribe procedures for leasing motor vehicles.  The statute does not apply to leases in general.  


The Director further contends that Weather Guard, 746 S.W.2d 657, and Brambles, 981 S.W.2d 568, are distinguishable because those cases did not consider § 144.020.1(8).  However, as we have stated, § 144.020.1(8) does not apply, even if the transactions are regarded as leases, because Rose had no separate charge for the use of the coffee equipment.  The Director also argues 

that Brambles did not consider § 144.070.5, International Business Machines, 362 S.W.2d 635, or Federhofer, Inc, 364 S.W.2d 524.  We have already considered those authorities and have found them unconvincing in this case.  


The Director also attempts to distinguish Brambles on the basis that it was a packaging case, whereas in this case the benefit of the coffee equipment inures solely to the purchaser – the coffee equipment, as well as the coffee, is the true object of the transaction.  However, we must follow the precedents of the appellate courts, and we do not believe that the facts of those cases are sufficiently distinguishable.  It appears to us that Rose receives a great benefit because the coffee equipment furthers its sales of coffee and tea, even though its customers also receive a benefit from their use of the equipment.  


The Director finally contends that Rose’s argument would effectively overturn Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), and Six Flags Theme Parks v. Director of Revenue, 102 S.W.3d 526 (Mo. banc 2003).  In Westwood, 6 S.W.3d at 888-89, the Court held that the taxpayer was entitled to a refund of sales tax that it paid under protest for golf cart rentals.  The Court held that § 144.020.1(8), as the more specific statute, prevailed over § 144.020.1(2), which taxes fees paid to any place of amusement, entertainment, or recreation.  Because the taxpayer had paid sales tax when it purchased the golf carts, it was not liable for sales tax on the golf cart rentals.  Similarly, in Six Flags, 102 S.W.3d at 529-30, Six Flags had a contract with the owner of video game machines allowing the owner to place the video games in Six Flags’ amusement park.  Six Flags and the owner split the proceeds from the video games evenly between them.  The owner had paid sales/use tax when it purchased the game machines.  Six Flags sought a refund of sales tax that it had collected and paid on its customers’ use of the machines.  The Court held that playing games on video game machines constituted a 

rental of the games.  Therefore, under § 144.020.1(8), Six Flags’ receipts from the games were not taxable because sales/use tax had been paid when the owner purchased the machines.  The Court granted Six Flags a refund of the sales tax that it had collected and paid on its customers’ use of the machines.  


The situations in Westwood, 6 S.W.3d at 888-89, and Six Flags, 102 S.W.3d at 529-30, are distinguishable from the present case.  As stated in our discussion of § 144.020.1(8), Rose is not specifically collecting anything for a lease or loan of the coffee equipment; the customer’s right to use the equipment is included in the sale of the coffee.  This situation is much more akin to Weather Guard, where the customer was not paying a separate charge for the use of the insulation machines, and Brambles, where Procter & Gamble’s customers were not paying a separate charge for the use of the pallets.  Therefore, Weather Guard and Brambles, rather than Westwood and Six Flags, control this case. 


The Director argues that if the resale concept applied to leases, the holdings of Westwood and Six Flags would have been different.  Section 144.020.1(8) allows the purchaser of an item that is to be leased to pay tax on the purchase or to collect tax on the lease instead.  The concept of resale similarly allows a purchaser to forego payment of tax on the purchase because it will collect tax on the lease.  Westwood and Six Flags involved situations in which sales/use tax had already been paid for the purchase of the items in question; therefore, the Court held that under § 144.020.1(8), sales tax was not due for the rental of the items.  That was the issue presented to the Court.  In Brambles, there was no evidence that Chep USA had paid sales/use tax on its purchases of the pallets before leasing them to Procter & Gamble; thus, the Court did not address the application of § 144.020.1(8).
  

The issue presented to the Court in Brambles was thus different from the issue presented in Westwood and Six Flags.  The holdings in Westwood and Six Flags were based on § 144.020.1(8), and we have found that § 144.020.1(8) does not apply to the facts of this case.  The controlling law set forth in Weather Guard and Brambles establishes that Rose qualified for the resale exclusion/exemption.  Therefore, whether there is a conflict between the holdings of Westwood/Six Flags and Weather Guard/Brambles is an issue that we need not decide.


We also note the case of R & M Enterprises v. Director of Revenue, 748 S.W.2d 171 (Mo. banc 1988), which involved a fabric wholesaler that sent sample books of patterns and inventory to retailers.  There, the Court held that providing the sample books did not constitute a resale even though the cost of the books was factored into the price charged to the customers.  The Court stated:  

There is no quantitative connection between the furnishing of sample books to retailers and the purchase of fabrics by these retailers for their customers.  It is of course to the appellant’s interest to have the sample books in the hands of the retailers, but there is no assurance that orders will be forthcoming from any particular retailer, or of the volume of any such orders.  The circumstance that the cost of binding the books is factored into the price charged the customers is not controlling.  The appellant necessarily considers all of its costs in fixing its prices.  The evidence fails to demonstrate a sale for resale.  

Id. at 173.


Arguably, Rose used and consumed the coffee equipment in its own business, which could defeat its resale claim and render it liable for sales/use tax.  However, this case differs from R & M because there is a quantitative connection between the furnishing of coffee equipment and the purchase of coffee.  Supplying the coffee equipment is incidental to Rose’s customers’ purchases of the coffee.  


In addition, R & M was expressly overruled as to packaging materials in House of Lloyd v. Director of Revenue, 884 S.W.2d 271 (Mo. banc 1994).  The Court stated:  

R & M Enterprises must be overruled to the extent it reads the phrase “solely for resale” in the use tax law to vitiate the exemption if the taxpayer receives any benefit from holding the property prior to its shipment to the end purchaser.  As to packing material cases only, we reject the fine line drawn in R & M, and conclude that a taxpayer holds property “solely” for resale within the meaning of Section 144.615(6) if the taxpayer holds the property for no other telos than resale.  The fact that the taxpayer receives some incidental benefit from using the packing material will not defeat the use tax exemption.  

Id. at 274-75.  The Court has not relied on R & M in subsequent cases involving resale claims.
  We find that R & M does not apply to the facts of this case.  

D.  Conclusion 


We conclude that Rose purchased the coffee equipment for resale to its customers.  Rose sold some of the equipment outright to its customers.  Even as to equipment that Rose provided to its customers under the loan agreements, there was a transfer of the right to store, use, or consume the equipment, and consideration was present because the cost of the coffee equipment was included in the price that Rose’s customers paid on their coffee purchases.   


We also note that the purpose of Missouri’s sales/use tax system is to tax property once and not at various stages in the stream of commerce, regardless of who is receiving the benefit of the property.  Six Flags, 102 S.W.3d at 530.   Rose did not collect sales tax on 52.6% of its sales.  However, these sales are typically to customers, such as convenience stores, that resell the coffee and tea and collect sales tax on their sales, which would include the cost of the coffee equipment.  On the remaining 47.4% of its sales, Rose collected sales tax.  The purpose of the sales/use tax 

laws is fulfilled by allowing Rose’s resale claim on its purchases because the cost of the coffee equipment was factored into the price that Rose charged its customers for coffee and tea, and sales tax was paid on the coffee and tea at a later point in the stream of commerce.  

IV.  Parts

 
We note that the parties do not distinguish between the coffee equipment and parts in their arguments.  In fact, Rose includes the parts within its definition of the term “coffee equipment.”  Rose’s customers do not obtain the right to use, store or consume the parts until they are installed on the machines that Rose owns.  Arguably, this could defeat the resale claim.  See Buchholz Mortuaries v. Director of Revenue, 113 S.W.3d 192 (Mo. banc 2003) (different sales/use tax consequences ensue, depending on when title passes to customer).  


However, the customer has the right to use or consume the parts as part of the machine.  This case is similar to Dean Machinery Co. v. Director of Revenue, 918 S.W.2d 244 (Mo. banc 1996), where the taxpayer charged sales tax on parts used in repairs, and the Court held that rework parts (which the taxpayer provided at no additional charge when necessary due to errors in making the repairs) were purchased for resale.  The taxpayer included the historical cost of rework parts in the price it charged for new parts.  The Court held that the transfer of the property and the consideration paid therefor need not be contemporaneous.  Because the customer in essence paid for the rework parts in advance when it paid for the repairs, sufficient consideration was given, and the rework parts were considered as purchased by the taxpayer for resale to its customers.  The customer paid sales tax initially when it purchased the parts on the original work. 


In this case, similar to Dean Machinery, the price of the parts was not itemized on a statement provided to the customer, and the payment of consideration was not necessarily contemporaneous with the transfer of the parts, but the customer paid for the parts because the cost 

of the parts was factored into the price of the coffee.  The goal of the sales/use tax laws is to tax an item only once in the stream of commerce.  Six Flags, 102 S.W.3d at 530.  In King v. National Super Markets, 653 S.W.2d 220, 221-22 (Mo. banc 1983), the Court stated that the store essentially paid sales tax on the packaging items when it paid sales tax on the gross revenue derived from its retail sales and that the imposition of use tax on its purchase of packaging items would amount to double taxation and would not serve the express purpose of the use tax.  Because Rose’s customers (or their customers) in effect pay sales/use tax on the parts when they pay sales/use tax on the coffee and tea, the purpose of the sales/use tax laws is fulfilled by allowing Rose’s resale claim.  


We note Regulation 12 CSR 10-3.230, which was rescinded effective May 30, 2003, but was in effect during the periods at issue.  Regulation 12 CSR 10-3.230 provided:  

(1) Sellers of repair or replacement parts for use in repairing tangible personal property which is rented or leased are subject to the sales tax unless the lessor/renter provides the seller with a properly executed exemption certificate.  In order to purchase repair or replacement parts tax exempt under an exemption certificate, the following requirements must be met:  


(A) Tax must not have been paid on the property to be repaired at the time of purchase. . . .


(B) The repair or replacement of the property must be performed at no additional cost to the lessee of the property under the lease agreement; and


(C) The lessor must not use the property or parts in any manner other than holding them for the repair of or for replacement on leased or rental property or for resale.

First, the regulation does not apply because, as we have stated, this transaction is not a lease.  Even if did apply, we need not follow regulations that are contrary to a statute.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  We base our decision on the controlling statutes and the case law of the Missouri Supreme Court.  


We agree that the coffee equipment and parts should be treated consistently.  We conclude that Rose established a transfer of the right to use, store, or consume the parts for consideration, just as it did for the coffee equipment.  Kansas City Power & Light, 83 S.W.3d at 552.  Therefore, we conclude that Rose resold the parts as well as the coffee equipment. 

V.  Statute of Limitations


Section 144.190.2 provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  

Section 144.746 provides:  

The director of revenue and a taxpayer may agree in writing to extend the periods prescribed in sections 144.190 and 144.220, within which a refund claim may be filed or a proposed assessment may be served and mailed.  Such an agreement must be made before the expiration of such periods and may be extended by subsequent agreements at any time before the expiration of the period previously agreed upon.  


Rose argues that it had waivers of the statute of limitations on refund claims in effect for each period at issue.  The Director argues that the extension signed on June 28, 2001, expired on December 25, 2001 – 180 days after it was signed – because of the handwritten notation changing the waiver period to 180 days rather than one year.  Section 144.746 specifically provides that the agreement may be extended at any time before the expiration of the period previously agreed upon.  Rose argues that the form was ambiguous and that the waiver should be construed as valid for one year from the date it was signed.  Rose contends that the doubt should be resolved in favor of Rose 

because the same form extended the limitations period for assessments, and the Director issued use tax assessments against Rose for the periods of January through September 1998 – periods that would have been beyond the limitations period if the June 28, 2001, waiver was only for 180 days.  


However, in Case No. 03-0159 RS, we concluded that Rose was not liable for the assessments because Rose made the purchases for resale.  The Director did not appeal that decision.  Therefore, whether the Director made assessments for periods barred by the statute of limitations is irrelevant.  The parties did not even raise an argument as to the statute of limitations in Case No. 03-0159 RS. 


As to the construction of the waiver form, the undisputed evidence is that the parties changed the waiver period on the June 28, 2001 form at Rose’s request.  A waiver of the statute of limitations, like any other contract, is valid and binding on the parties thereto.  See St. Louis Country Club v. Administrative Hearing Comm'n, 657 S.W.2d 614, 616-17 (Mo. banc 1983).  The printed form sets the waiver period as one year.  The parties changed the applicable period to 180 days on two portions of the form, but did not change the reference to “one year” in the last paragraph of the form.
  Where a contract is partly printed and partly written, as in the use of printed forms, and there is a conflict between the printing and the writing, the writing will prevail.  Belt Seed Co. v. Mitchelhill Seed Co., 153 S.W.2d 106 (Mo. App. 1941).  The handwritten notation shows the intent of the parties to change the applicable period to 180 days.  Therefore, that notation is controlling, and the June 28, 2001, waiver expired on December 25, 2001.  


The parties did not execute another extension until December 28, 2001, after the previous extension had expired.  Therefore, as the Director contends, no waiver of the statute of limitations remained in effect as of December 25, 2001, until the parties signed a new waiver on December 28, 

2001.  Section 144.746.  Unless a waiver is in effect, the refund claim must be filed within three years from the date of overpayment.  Section 144.190.2.   As of December 28, 2001, Rose could have filed a refund claim for use tax paid on or after December 28, 1998.  Because the parties maintained extensions of the waivers in effect from December 28, 1998, until the time Rose filed the refund claim, Rose preserved its right to obtain a refund of use tax paid on or after December 28, 1998.  


The dates of the use tax payments are not in the record.  However, Rose’s Affidavit of Eric Bomball states that if the June 28, 2001, waiver expired before it was renewed on December 28, 2001, the first timely filed use tax period after that is fourth quarter 1998, as the return for that quarter was due on January 31, 1999.  (Finding 20.)  The Director does not dispute that the first use tax payment after December 28, 1998, was for fourth quarter 1998.  Therefore, we conclude that there is no genuine issue of material fact on this point.   Rose’s refund claim as to first through third quarters 1998 is barred by § 144.190.2.  

VI.  Conclusion


Rose has established its resale claim as to its purchases of coffee equipment and parts.  The use tax paid from fourth quarter 1998 through third quarter 2002 was $135,803.59.  Because Rose erroneously paid tax on these purchases, it is entitled to a refund of $135,803.59, plus interest.  Section 144.190.2; Dyno Nobel, Inc. v. Director of Revenue, 75 S.W.3d 240, 242-43 (Mo. banc 2002).   

SO ORDERED on March 10, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Rose’s affidavit states that Rose also sells coffee grinding equipment, brewing equipment, parts for such equipment, and related items like mugs; coffee pots; and coffee dispensing, promotion, and display materials.  Whether those items are sold is a legal conclusion.  Whether the equipment and parts are resold is the issue in this case; thus, we have not made a finding of fact on this issue.  





	�Rose’s affidavits include the parts as coffee equipment.  We distinguish the brewing and grinding equipment, which we characterize as “coffee equipment,” from the parts therefor.  





	�Although Rose also sold purified and spring water, its affidavits refer primarily to coffee and tea.   


	�The record does not explain why Rose paid use tax on some purchases but made other purchases under a resale claim.  


	�Rose’s Affidavit of Eric Bomball, ¶ 11 inaccurately states that the use tax refund claim is from fourth quarter 1998 through fourth  quarter 2002.  The claim is actually from fourth quarter 1998 through third quarter 2002.  Rose’s refund claim did not include fourth quarter 2002.   





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�s the Director notes, the Court’s opinion in Brambles did not analyze § 144.020.1(8), though it mentioned the statute in its recitation of the facts.  





	�In Southwestern Bell Yellow Pages v. Director of Revenue, 94 S.W.3d 388, 392 (Mo. banc 2002), the Court noted that the specific holding in R & M Enterprises was overruled in House of Lloyd.  Aladdin's Castle v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996), distinguished R & M. 


	�The period was not reduced under the three conditions stated in the last paragraph of the form because the audit was not assessed until December 13, 2002.  
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